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THE PRESENT STATE OF THE LAW.! 


After the death of Bacon there ensued a period of two hun- 
dred years, during which the spirit of Coke lay heavy on tower 
and tree, and during which no one even so much as mentioned 
the name of lawreform. Scientific men stole the ideas of Bacon 
without remorse, without acknowledgment; and lawyers dis- 
credited him because he had shone in fields which they were dis- 
qualified to enter. But when Blackstone had presented his stately 
and classical outline of English law Bentham fired his signal gun 
of revolt. When the discussion on the reform bill of 1832 ad- 
mitted some rays of light into the medieval dungeons of English 
law, crustaceans began to lose their vitality and to disappear, 
and insurgents like Mill, Langdale, Mackintosh, Romilly and 
Brougham took up the task where Bacon had left off. They 
fought often unprevailing, but with occasional victories the value 
of which no one at present disputes. Time would fail me to speak 
of the manner in which the warfare has been carried on by Field 
and by others in our own country. But the contest begun by 
Bacon still remains undecided. 


1 This is the concluding portion of former portion of it was printed in 
that admirable address delivered by our last number (31 Am. Law Rev. 1), 
Hon. U. M. Rose, of Arkansas, at the under the title “Coke and Bacon: The 
last meeting of the Virginia Bar Asso- Conservative Lawyer and the Law Re- 
ciation at Old Point Comfort. The former.’ — Eps. Am. Law Rev. 
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The most common objection to allowing the law to reveal itself 
in a statutory form, as Bacon proposed, is that case law is much 
more flexible than statutory law. If flexibility is what is desired, 
manifestly the best thing to do is to leave all questions to the 
discretion of the judge. But the quality of inflexibility, sup. 
posed to inhere in statutes, is a delusion. Most of us have 
heard how it was that the Statute of Uses, passed with great 
deliberation by King, Lords and Commons, had no other effect 
than that of adding three more words to conveyances of land; 
and most of us have observed how numerous statutes which 
seemed to a casual observer to be solid and rigid, under the skill- 
ful manipulation of the courts have first become flexible, then 
plastic, then fluid, until at last becoming gaseous, we have seen 
them exhale and disappear into interstellar space. What in our 
ignorance we had taken to be a promontory of firm land proved 
to be only an evanescent fog bank. 

Flexibility is only another name for uncertainty; and proverb- 
ially the highest excellence of the law consists in its freedom from 
uncertainty. The law is supposed to be made up of rules; and 
flexibility or uncertainty is that which renders any rule ineffect- 
ual. Whatever is intelligible must have some definite form, or 
some power of resistance, or some consistency. The lawyer who 
wants flexible rules, is like the carpenter or the geometer who 
should attempt to draw straight lines along the edge of an un- 
confined shoe string. Consciously or unconsciously he favors 
that laxity which makes of the law a snare for the ignorant and 
the unwary, an accomplice of fraud and crime. The laws which 
‘* palter with us ina double sense’’ are worthy of the maledic- 
tion which Macbeth at last bestowed on false prophets that 


ss keep the word of promise to our ear, 
But break it to our hope.”’ 


When laws are few, like those of Solon or Lycurgus, it is not 
difficult to reduce them to a written form. When they increase 
in number the difficulty increases. Thus the difficulty of making 
a code increases just as the need of a code becomes more urgent. 
With us the undertaking is so immense that we hardly dare give 
it a serious thought. The endeavor seems like that of putting 
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the ocean into a pint cup. Increase of knowledge brings con- 
fusion, and confusion requires a reduction to method. But our 
collection of card houses, made up of case law, is so extensive, 
so ramified, so void of contour, such a wilderness of perplexity, 
that we are afraid for any one to touch it. There is no map or 
bird’s-eye view of it, no living guide that knows a tithe of its 
convolutions, labyrinths and entanglements, so that no lawyer is 
willing to trust any other lawyer or set of lawyers to undertake 
what seems to be a hopeless task. We know that the intelligent 
advocate of a code does not propose to change the law itself, but 
only to change the form in which it is expressed, cancelling what- 
ever is obsolete, contradictory, or redundant, reducing the 
remainder to an orderly arrangement. But the Italians have a 
well-known saying that the translator always betrays; and as the 
proposed change of form is a kind of translation, we tremble for 
the result. We are afraid that while the wine is being decanted 
from one vessel into another some drop of the precious fluid may 
be lost; or that some fermentation may supervene that may im- 
pair the flavor of the whole. We recall the pleasant story told 
by Voltaire of the way in which the Sultan Haroun-al-Raschid 
caused all the wisdom of his vast library to be condensed first 
into five hundred volumes, then into one volume, and then into 
a single sentence, with an unexpected and disappointing result. 
But every great change is attended with fears, many of which 
are usually groundless. By whomsoever done the work will no 
- doubt bear that stamp of imperfection which seems to be the 
trade-mark of the visible universe; but it can hardly be worse 
than our present state in which the law is fast drifting from the © 
region of the unknown to the region of the unknowable. After 
all, though the talents of Coke and the genius of Bacon would 
not be amiss in the accomplishment of such a task, yet the 
qualities required, though of a high order, are not really of the 
highest; patience, fidelity and accuracy being most in demand. 
Cardinal Wolsey, who was certainly a sincere friend of the 
cause of education, desired to raise a fund out of the proceeds 
of confiscated estates to establish a university in London for in- 
struction in the civil and common law; a measure which was 
defeated by the rapacity of the courtiers of Henry VIII. 
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Noticing this incident Lord Campbell says: ‘* Such an insti. 
tution is still a desideratum in England; for with splendid 
exceptions, it must be admitted that English barristers, though 
very clever practitioners, are not such able jurists as are to be 
found in other countries where law is systematically studied as a 
science.”” 

Just here he struck a very sore spot. We have thousands of 
individual instances, mere snap-shots of the law on the rack, 
showing the law in countless contortions, a wilderness of notes 
without any text; but we have no scientific system. 

In no way has the insular condition of England been more 
fully shown than in the development of her laws. Without 
dwelling on the European continental system, I may say in few 
words that by that system the laws are reduced to written codes; 
that the courts do not as such make any laws, their decision in 
one case not being authority in another. A council of revision 
looks after the written law, recommending needed changes as 
experience may suggest. In some countries this council is per- 
manent; in others it is appointed from time to time as may 
seem needful. It is of course in communication with distin- 
guished judges and jurists throughout the country; and its 
influence on the legislative department is paramount, though not 
decisive. 

Comparative jurisprudence is a subiect so extensive that it is 
necessarily but little understood; but it must not be inferred 
that English law has not been studied by continental jurists. It 
has been studied closely by specialists; and one of its institu- 
tions, that of trial by jury, has been in modern times adopted 
into various continental systems. Nevertheless I believe that it 
would be quite impossible to find that any continental jurist has 
ever expressed a preference for judge-made law, that peculiar 
institution of the English-speaking races. 

The entire adoption of the continental system is not practi- 
cable, and is really not desirable. Our lawyers would never con- 
sent to achange so radical as that which would result from the 
adoption of the practice of continental courts, which in deciding 
cases, briefly recite a few facts, and then pronounce judgment 
without citing authorities beyond perhaps an occasional refer- 
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ence to the code. The question is whether Bacon was right in 
thinking that case law should be regarded as only provisional, 
and that it ought to be revised, arranged, condensed and 
re-uttered in statutory form, so that the whole law might be 
briefer, more systematic, more comprehensive, more intelligible 
and more authoritative. 

It is said by historians that just before the compilation of the 
codes of Justinian, the Roman law had become so voluminous that 
no one could understand it, and that the books which contained 
it would have made a load for many camels; but it would be 
easy to show that our law books are far more numerous than 
could ever have been those of Rome, or indeed of any other 
country. 

Our law is fragmentary. It is like the broken mirror of Rich- 
ard II.; and day by day it is broken into still smaller pieces. It 
is for the most part a vast and heterogeneous collection of 
individual instances. Since the time that Coke made his accurate 
survey of English law the great books of the common law have 
never been adequately posted up. Since that time, now more 
than two hundred and fifty years, entries have only been made in 
journals, blotters, day books, in loose memoranda on detached 
sheets; and by almost any one that desired to write on the 
subject. When we want to know how any particular account 
stands, we refer to all manner of writers and judges as experts, 
who disagree after the manner of experts. The courts are per- 
petually in conflict. If Charles V. could not succeed in making 
afew clocks keep time together, it would be sheer madness to 
expect that a hundred or so of courts whose reports are printed, 
could be kept in accord. On almost every question they are 
found to vary; and they are generally as divergent as Sampson’s 
foxes. 

We have had various labor-saving devices, Leading Cases, 
_ Selected Cases, American Decisions, American Reports, and so 
on. Then we have annual volumes on certain topics of the law, 
legitimate successors of the annual Keepsakes, Tokens, and Books 
of Beauty, issued by Lady Blessington and others in the first 
half of this century. Then we have digests and text-books on 
all subjects without number. But these we can hardly use in 
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court; for while one section or one page may be favorable to our 
views, the next will be hostile; so that, whatever we may use in 
the seclusion of our chambers, what we require in the court- 
room is the uncontradicted, the immaculate, the austere, the 
uncriticised original report. 

Where there i is such a conflict among the authorities uniform 
results are not to be expected. A judge may decide almost any 
question any way, and still be supported by an array of cases; and 
his decision will at last probably be the result of temperament or 
of prepossession. It is one of the maxims of our law that that 
law is the best that leaves the least discretion to the judge, 
But in the existing conflict of authorities a judge can hardly 
decide anything without exercising his discretion. A choice 
between antagonizing cases involves a large discretion. I appre- 
hend that if by some photographic process we could get a visible 
outline of our nebular system of law, it would appear very much 
in the shape of the chancellor’s foot. The mere fact that every 
judge attempts to express his conception of the law in his own 
language must of itself be productive of endless controversy. 

Our text-books are for the most part collections of multitudi- 
nous head-notes, which are no more than compressed tablets of 
the law, warranted to keep in all climates, convenient for admin- 
istration to all the courts; but as no two of them are alike, and 
as they are liable to interact upon and to neutralize each other, 
their effect on the judicial economy is only a matter of conjec- 
ture. The glorious uncertainty of the law which was some time 
a proverb has become a truism. 

A man’s library is often a fair index to his character. 
Coke’s library consisted of folios, not many in number; for 
in those days there were only twelve volumes of reports, of 
which nine were year books. Besides these he had the statutes 
of the realm, and various abridgments. His library, though 
exhaustive, was not large. We may suppose that a single 
shelf might hold all the books of a law library of that time. 

Nothing is more in contrast with the age of Elizabeth than the 
modern deluge of books. There are now added to the National 
Library in Paris about 60,000 volumes a year, making about 
6,000,000 volumes in the course of a century, even if there 
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should be no increase from year to year. In various other public 
libraries the number of annual additions is perhaps no less. Of 
this 60,000, it is quite impossible that more than 500 volumes can 
have any reasonable or even tolerable excuse for being. When 
_ we look at the books and pamphlets that litter our book stalls, 
for the most part mere sweepings of vacant chambers, it seems 
a pity that most of them shall be handed down to a remote 
posterity like the mummied cats of Egypt. If things go on in 
this way for a thousand years it is hard to see how such vast 
collections as must accumulate can be housed and cared for. As 
books continue to breed like rabbits in Australia, the time may 
come when it may be a thing to mention in one’s epitaph as 
commending him to all ages that he never wrote a book, and 
when the man that utterly extirpates a book will receive more 
honor than one who has written a hundred; but before that time 
comes it would be a public boon if the Malthusian doctrine for 
the restriction of population could be applied to the production 
of books. It seems a pity that the tribunal composed of the 
barber and the curate that disposed of the library of Don Quixote 
could not have been perpetuated with an immense increase of 
jurisdiction. But no books increase faster than our law reports. 
It is deplorable that there cannot be some kind of central clear- 
ing house, where reported cases may cancel each other, leaving 
us some net and intelligible result. If things go on at the pres- 
ent rate, the time must soon come when any new Omar will be 
hailed as a deliverer and as a public benefactor. 

Years ago they had a law in Sweden that possessed some ex- 
cellent features. Whoever wrote a foolish or an evil book was 
condemned to eat it under penalty of death. He thus appeared 
in the character of Saturn devouring his own children. By a 
humane provision the author was allowed to serve up his book 
with such ingredients as might render it most palatable. Theo- 
dore Reinking, having written a stupid book in Latin on political 
subjects, was condemned under this law in 1644. Itis said that 
he cooked his book up into some kind of a sauce, in which form 
it no doubt acquired a piquancy that it had not before possessed. 
The punishment was presumably effectual, as there is no evi- 
dence that he appeared again as an author, probably having lost 
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his taste for books. Such a law would not only lessen the num- 
ber of books, but it would promote brevity and simplicity of 
style; for if a man were in danger of having literally to eat his 
own words, it may be supposed that he would not use any more 
than were necessary, and that he would avoid sesquipedalian 


words, any one of which would suffice for a hearty meal; while 


the rigid’ enforcement of such a law would tend greatly to pro- 
mote the improvement of the culinary art, to say nothing of the 
accurate knowledge that would be acquired as to the effect of 
different kinds of literary diet on the digestive organs. 

A year or so ago I read what seemed to be a very sensible 
report by one of your committees on the subject of the ava- 
lanche of law books that daily issues from the teeming press, 
Soon afterwards I saw a notice of this report in a publisher’s 
circular, in which the publisher said that if lawyers did not want 
new books, the remedy was easy; they need not buy them. It 
was very kind of him to say so; and what he said was true; but 
it was not the whole truth. Collectively we could refuse to buy 
such books, individually we cannot. We are like the armed 
powers of Europe. Each and all would be benefited by a gen- 
eral disarmament; but neither can disarm unless all the rest will 
do so. As nearly all of our law stands on the shifting sands of 
individual cases, and as every new case, like every new child that 
is born, is fraught with unknown possibilities, self-preservation 
requires that we shall keep up with the disorderly and rapidly 
moving procession as well as we can; and as we cannot remem- 
ber one case out of a hundred, even if we had time to read them 
all, we have to buy digests and text-books without number, 
good, bad and indifferent, to serve as convenient indexes. If 
we fail to act thus, dire will be our fate. If, for instance, we 
have occasion to refer in argument to the Dartmouth College 
case, we may apprehend that our adversary, holding aloft a late 
issue of some reporter, will triumphantly announce that that 
decision has been overruled by the Supreme Court of Alaska, a 
fact that he supposed was known to every practicing lawyer; or, 
if emulating the eloquence of Patrick Henry, we refer to the 
Magna Charta, our opponent will announce with fiendish exult- 
ation that he holds in his hand a book fresh from the press, a 
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ook destined to form an epoch in the history of jurisprudence, 
a mature work on the Statute of Limitations as applied to 
- Estrays, written by a retired minister of the gospel of several 
years standing, which demonstrates conclusively that the Magna 
Charta was never enacted in the manner required by the English 
constitution. Happy shall we be if we shall be able to produce 
some printed paragraph saying that the learned judges of the 
Supreme Court of Alaska have fallen into an error as to the 
Dartmouth College case, or that the extremely erudite author of 
the text-book mentioned has drawn his conclusion from insuffi- 
cient data. Thus it is that we have to buy all the latest books, 
if for nothing else in order to defend ourselves against the bad 
law that is constantly being exploded on the profession. To a 
traveler from Cathay it might well seem that the legal profession 
is organized and maintained solely in the interest of booksellers. 

To the really thoughtful mind the expedient of a strike must 
sometimes have suggested itself. If we were only organized, 
and had a master lawyer, who could tell us how and when to 
strike, and if we could manage to evade Federal injunctions, we 
might march on the principal publishing centers, and, firing their 
immense magazines of unsold law books, we might feel one 
moment of delirious joy to see the landscape illuminated by what 
Coke called ** the gladsome light of jurisprudence.”’ 

Or if we preferred milder measures, we might issue an ulti- 
matum, saying: ‘* We do not want any more of your books. If 
the law is a science at all, anything capable of human compre- 
hension, we have more books now on that subject than there are 
on all other scientific subjects put together, leaving out of course 
all those that are wholly obsolete on one side. Mind cannot 
master them, the memory cannot retain them. Extremes meet, 
and too much law is the same as no law. By dint of endless 
repetitions counsel is darkened, by reason of multitudinous 
illustrations the rule is lost sight of.’’ 

In arguing the caseof Jones v. Randall,’ before Lord Mans- 
field, Mr. Dunning said: ** The laws of this country are clear, 
evident and certain; all the judges know the laws, and, knowing 
them, administer them with uprightness and integrity.”’ 


1 Cowp. 38. 
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Mr. Dunning certainly displayed a keen sense of humor; but 
Mansfield, true to his Scotch origin, answered seriously, saying; 
‘* As to the certainty of the law mentioned by Mr. Dunning, it 
would be hard upon the profession if the law was so certain that 
everybody knew it; the misfortune is that it is so uncertain that 
it costs much money to know what it is, even in the last resort,” 

The rule, correctly stated, is that all men are presumed to 
know the law except the judges of the courts. They are not 
presumed to know it ; and hence they cannot be held responsible 
for any official conduct based on ignorance or misconception of 
the law. The courts, which are only the judges idealized, are 
however presumed to know the law; a presumption that can be 
safely indulged, since it involves no personal liability ; a mere 
complimentary fiction, as most lawyers know, like the presump- 
tion that all men are innocent. 

None of us pretend to know the law; or if we knowit at all it 
is in a very general way, something like the manner in which we 
know our native country, by maps, by boundaries, by great 
mountain ranges, and by a few landscapes, being ignorant of the 
most of the multitudinous details. When asked a question about 
the law, whether written or unwritten, we answer with a mod- 
esty and distrust not innate, but which is the fruit of many sur- 
prises and disappointments. We never could have known much 
of such a boundless subject; and much that we may have known 
has been forgotten. 

Mr. Livingston, in his report on the penal code of Louisiana, 
said: ‘* Is it not a mockery to refer me to the common law of 
England? Where am I to find it? Who is to interpret it for 
me? If I should apply to a lawyer for a book that contained it, 
he would smile at my ignorance, and, pointing to about five hun- 
dred volumes on his shelves, would tell me that these contained a 
small part of it; that the rest was either unwritten, or might be 
found in London or New York, or was shut up in the breasts of 
the judges at Westminster Hall.”’ 

At present an American lawyer, pointing to shelves containing 
at least five thousand volumes, would say that no one knows, or 
pretends, or hopes ever to know the law. Were Coke alive now 
he would not pretend to know all the unwritten law. Such stu- 
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pendous knowledge was never vouchsafed to mortals. We are 
soon to have a digest that is to contain references to nearly five 
hundred thousand American cases, overflowing, like the floods of 
Egypt, through all the letters of the alphabet. 

Our statutes are for the most part as fragmentary as the 
unwritten law. Drawn up often by some rural member who is 
trying his prentice hand on legislation, and who would not 
hesitate to change the orbits of the planets if he had a chance, 
mutilated in the legislative mill, thundering in the preface with 
preposterous titles and irrelevant preambles, contused, riddled 
and broken by discordant and conflicting amendments, dislocated 
and distorted by impossible provisos, they inspire us with a sense 
of dismay ; so that after perusing them repeatedly we are fain to 
confess that they are like the ‘ idle tears,’’ and that we ** know 
not what they mean.’’ Or if the statute is more carefully 
drawn, and by a more competent hand, it will generally be found 
to be a mere stone or log thrown in for the purpose of checking 
or diverting some current of judge-made law, with the unex- 
pected result of overflowing remote gardens and plantations of 
which the author of the statute had never a thought. 

The time was when it was supposed to be a reproach to call one 
a case lawyer; but now we are all either case lawyers, or are not 
lawyers at all. Cases are our counters, and there are no coins. 
Our legal arguments are for the most part a mere casino-like 
matching and unmatching of cases, involving little or no intel- 
lectual effort. The law is ceasing to bea question of principles, 
and is becoming a mere question of patterns. Often we have to 
snatch the cases from the vast mouldering heap in haste. Some 
of them may have been overruled, others may be moribund; 
some of them may be like Thoroughgood v. Bryan, overruled by 
the court that made them, or like Dumpor’s case, repealed by 
act of Parliament, but still having a posthumous existence in 
some of our States. We do not know how the matter may 
stand; but we walk out on the unsteady footing of these cases 
to the extreme limit, and marshal the court the way it should go. 
The judge may be learned; but he may know no more of these 
particular cases than we do. The familiar sound of Brown v. 
Jones may awaken some far-off memory like the reminiscences 
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of childhood; and on the faith of that case he may decide the 
question one way or the other, only to find out afterwards that 
he was in error, as the case that he recalled was another cage 
between the same inveterate litigants. 

Brown and Jones, whose quarrels live after them, have been 
overtaken by a strange destiny. They disputed perhaps about 
an ox found damage feasant, levant and couchant; and, going 
to law tooth and nail, they hurled sulphurous imprecations at 
each other, and cherished a mutual hatred that might be com. 
pared in intensity to that which animated Coke and Bacon, 
Their warfare is over, and they have long since been buried in 
remote and forgotten graves; but now by the irony of fate they 
appear in alllaw books bracketed together in an eternal embrace, 
like Francesca da Rimini and her lover in the shades below; and 
their united names serve as a tag to indicate some particular 
principle or axiom of the law over which new controversies arise 
from time to time. Seeing them so often engaged in this pas 
de deux this modern Damon and Pythias might seem to be as 
inseparable as the Siamese twins; but at rare intervals we catch 
a glimpse of one or the other of them walking alone ex parte, as 
if in a trance, ‘* wrapped in the solitude of his own originality.” 
Obscure as they were, acertain amount of mystery attended their 
coming hither and their going hence; but if, either jointly or 


severally, they served to make clearer the difference between | 


trespass and case, or to explain the true inwardness of the 
Absque Hoc, surely they did not live in vain. 

The trial of each case in our courts brings with it a retrial 
of many former cases; and each lawyer engaged in court sets 
up his own mental alembic in order to distill the law of the cases 
cited by him from the concrete facts in which it is embodied; a 
task requiring time, patience and discrimination, but which must 
often be accomplished with a degree of haste which renders any- 
thing like accuracy impossible. In many instances we simply 
call over our rosary of cases, pitting against one decision by 
Chief Justice Marshall ten later ones rendered by Mr. Justice 
Shallow, without any attempt at discrimination as to facts, partly 
because lack of time forbids that necessary process. 

With proper relays of books there is no reason why under our 
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system a legal argument should not go on forever, provided the 
principal actors could be rendered immortal, and could be made 
proof against exhaustion. As the matter stands, after the in- 
cumbent of the bench has been pelted with cases of every degree 
of relevancy and irrelevancy for some hours, during the latter 
part of which time, being now thoroughly hypnotized, he has 
been engaged in a vain effort to find out what the universe was 
made for, he finally recovers sufficient animation to pass on the 
question, ‘* so ably and exhaustively discussed at the bar,’’ as he 
is pleased to remark, deciding, perhaps, as charitable people are 
wont to do, in favor of the most importunate beggar, who is 
generally the worst of the lot. For no truer thing has been 
uttered than was spoken by Judge Dillon, who says :— 

‘¢ When the judges resort, as they frequently do, to analogies 
supposed to be furnished by previous cases for the rule of decis- 
ion to apply to the case in hand, it must often be extremely 
uncertain in advance what the result will be; and it is frequently 
doubtful whether, fettered in this way, they reach as sound re- 
sults as if governed by general considerations of what is right 
and just.’’} 

I have made no special estimate; but I think I eannot be far 
wrong in supposing that there are in this country to-day in com- 
mon use at least ten times as many law books as there were forty 
years ago; and during the last twenty years the progressive in- 
crease in the number of such books has been greatly in excess 
of all previous calculations. A short chapter, in Blackstone’s 
Commentaries, on Corporations is now expanded into the mag- 
num opus of Judge Thompson on that subject, consisting of six 
volumes of more than a thousand pages each, of which a proper 
index, as the publishers inform us, would require a volume of 
from four hundred to eight hundred pages. 

The most of the new cases that are reported are in principle 
mere repetitions of former cases; and as such they are not only 
useless, but detrimental. More than two hundred years ago the 
Statute of Frauds of Charles II. was enacted. It seemed to be 
simple enough, comprising only a few sections; but the last 


1 Law and Jurisprudence of England and America, p. 272, n. 
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work on the subject of this statute is a bulky volume, contain. 
ing reference to thousands of cases. It must be plain that if 
with all of the adjudications we do not understand the statute, then 
we never can do so. Indeed, the statute is so stuck all over with 
cases, just as the hull of a ship is sometimes stuck all over with 
barnacles, that we hardly ever see it; and whenever we consult 
that branch of the law we lose ourselves among the glosses that 
have been put upon it. In short, our legal science tends rapidly 
to a mere strife of words not unlike that in which scholastic 
learning finally broke up and disappeared. 

Of course one may be an advocate of codification without 
approving of many wild optimistic theories that have emanated 
from its most enthusiastic partisans. If Bentham seems to belong 
to that class it must be remembered that when he took up arms 
against the existing state of the law, English jurisprudence was 
burdened and disgraced by many absurdities, which have since 
disappeared under an influence which Bentham was the first to 
inspire into the public mind. It must also be conceded that the 
excessive zeal of reformers is sometimes beneficial in redressing 
the balance that is ruled by an equally unreasonable conser- 
vatism. 

A medium course would no doubt be safest. A few judicious 
additions to our Statute of Frauds, for instance, might condense 
and give definite expression to whole volumes of case law. 
Recently the commercial law of England has been enacted as a 
statute consisting of a hundred sections, reducing the volume of 
the law on that subject, as was estimated by the author of the 
statute, to about one five thousandth part of its former bulk. 
In this country the reduction by the same process would hardly 
be less than one fifty thousandth part. 

The statute referred to seems to have given very great satis- 
faction in England; but some such work is much more needed 
here than there, both on account of the greater number of our 
law books, and on account of an anomaly that exists nowhere 
else. Ever since the decision in Swift v. Tyson, it has been 
held by the Federal courts that they are not bound to follow the 
decisions of the State courts of last resort in respect of ques- 
tions of general commercial law. Thus it often happens that a 
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State court and a Federal court sitting side by side will pur- 
posely decide cases on a like state of facts differently. This 
gives to the complaining party in many instances not only a 
choice of forums, but also a choice of results; an evil which 
ought not to exist, an evil which would not exist, if the law on 
this subject were reduced to the form of a statute, either State 
or Federal. Perhaps if Congress could be induced to pass an 
interstate and international commercial code, all the States 
would soon adopt it; and this would certainly be a great 
improvement on our present chaotic methods. There are other 
branches of the law that, like commercial law, naturally lend 
themselves to codification; and prudence would suggest that 
they should first receive attention, the process being gradually 
extended to other topics. 

In England the constitution is unwritten. It is nothing but a 
collection of customs more or less vague. There is a notion 
that in order to be respected it must be concealed, or wrapped in 
mystery like the veiled prophet. No one knows what it is, and 
anyone can claim for it whatever he likes. We in America as- 
sume that we occupy in this regard a much more enlightened posi- 
tion. Our organic law is all written, so that anyone can read it 
that pleases. It is more important than all other laws put 
together. It sums up all the guaranties of rights of property, 
of life and of liberty, precious heir-looms acquired after ages of 
deadly strife and warfare, sealed with the blood of a long line of 
patriots and bravemen. While we do not question the necessity 
of expressing the fundamental law relating to these vital principles 
in terse and deliberate language through the organ of conven- 
tions composed chiefly of laymen, we scruple to undertake the 
perilous task of reducing to peremptory and plain written words 
the law relating to bills of exchange and promissory notes. 

“The frightful accumulation of case law,”’ said Sir Henry 
Maine, ‘‘ conveys to English jurisprudence a menace of revolu- 
tion far more serious than any popular murmurs, and which, if 
it does nothing else, is giving to mere tenacity of memory a 
disgraceful advantage over all: the finer qualities of the legal 
intellect.’’ 


1 Village Communities, p. 347. 
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In this country of course the case 1s far worse. Compared 
with that of the American lawyer, with his prodigious collection 
of cases, the condition of the Chinese printer with his hundred 
thousand separate blocks with which to set up the printed page, 
is enviable. 

Reviled or contemned, whoever dens: a rational law reform 
may possess his soul in peace. The stars in their course fight 
for him. Sooner or later the present system must break down 
under its own weight. Every new case thatis decided, every new 
digest or text-book that is issued, but hastens the day when the 
great Pontine marsh of case law shall be drained. 

When Napoleon at St. Helena looked back over the past, he 
said: ‘* My code is the sheet anchor that will save France, and 
will entitle me to the benediction of posterity.” 

His genius and energy had sufficed to compress the evolution 
of centuries into less than a lifetime; and now, when his scepter 
had turned to ashes, when all his conquests had been wrenched 
away, and he was a lonely prisoner far from the scenes of his 
triumphs, something told him that beyond his victories on the 
field of battle, more enduring than towering arch, or stately 
column, or marble sepulcher, would be a work of peace to which 
he had given only a part of four’months of his time, a work 
unstained with blood, unpolluted with crime. 

Perhaps I cannot better close what I had to say this evening 
on atopic that requires much more ample and profound consid- 
eration than I have been able to give it, than by quoting the 
language of a modern writer : — 

‘*A petty State, having little to boast of, may well keep its 
laws, or what are called its laws, hidden in obscurity ; but a great 
country loses half its dignity and strength when it cannot in an 
orderly and methodical way give some account to all whom it 
may concern of the main reasons why its social progress and the 
contentment of its citizens have been so well assured.”’ * 


1 1 Paterson, Lib, Subject, 175. 
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«‘The pleader’s part is doubtless much harder than that of 
the preacher; and yet in my opinion, we see more passable 
lawyers than preachers, at least in France.’’ So said that great 
human writer, Michael De Montaigne, uttering in medieval 
France a voice as modern as Plutarch’s. 

Oddly enough these two professions seem to be equally de- 
manded in the society of our time and country, where neither is 
supported by the State, since the last census of the United 
States shows that lawyers and clergymen are there almost the 
same in numbers. 

The old idea was that the lawyer was the parent of discord and 
contention. Bonus jurista malus Christa, ran the Latin 
proverb, **A good lawyer, a bad Christian.’? This was the 
common sentiment of kings, philosophers, and peasants. So 
Ferdinand when sending colonies to the Indies ‘* ordained that 
they should not carry with the many law-students lest suits should 
get footing in that new world.’’ Plato in his ** Republic’’ de- 
clared ** That lawyers and physicians are the pests of the coun- 
try,” and Sir Thomas More would have no lawyers in his 
Utopia as ‘*a sort of people whose profession it is to disguise 
matters as well as wrest laws,’’ and the rustic prayer ‘* My body 
from the doctors, my pocket from the lawyers, my soul from the 
devil ’’ chimes in with the chorus of princes and pundits. 

And yet this evil and decried profession has strangely thriven 
in that ** new world,”’ in the great republic, in our western 
Utopia. Says Mr. Bryce, ‘‘ The bar has usually been very 
powerful in America, not only as being the only class of educated 
men who are at once men of affairs and skilled speakers, but 
also because there has been no nobility or territorial aristocracy 
to overshadow it.’ ‘* Politics have been largely in its 
hands.” * * * ‘For the first sixty or seventy years of the 
republic the leading statesmen were lawyers and the lawyers as 
a whole moulded the public opinion of the country.”” 

VOL, XXXI. 12 
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And De Tocqueville, more than half a century earlier, declared 

‘If I were asked where I place the American aristocracy I should 
reply without hesitation that it is not composed of the rich, who 
are united together by no common tie, but that it occupies the 
judicial bench and bar,”’ 

Said the late Chief Justice Ryan of Wisconsin, echoing this 
sentiment with less of moderation, ‘‘ The American aristocracy 
of intellect is substantially the American bar,’’ and the Lord 
Chief Justice of England has spoken within the year of the large 
and commanding influence which the legal profession has attained 
in these United States. 

Far be it from me to agree with this indiscriminate exaltation 
of the service or the place of the bar, so largely from its own 
members. All men are in danger of observing with exaggerated 
appreciation the labors and achievements of their own order and 
of living in strange oblivion as to what their neighbors of some 
other pursuit are accomplishing. But the great participation of 
lawyers in public affairs in this Republic cannot be questioned. 
We are not subjects of King George the Third but, as much as 
any nation on earth, we have given credence to his famous old 
saying that ‘* Every man is good enough for any place he can 
get,’’ and the lawyers have been able to obtain more than one- 
half of the great offices of the country from its foundation down 
to the present time. 

The lawyer in office is now, however, beginning to be over- 
shadowed by the very rich class which is taking the place in 
some ways of the ‘‘ nobility or territorial aristocracy,’’ whose 
absence Mr. Bryce remarked. The lawyers are still elected to 
the great places but the chairman of the committee which man- 
ages the campaign and the heaviest subscriber to the uncounted 
treasures of the campaign fund, are of the other class and tend 
to impair the former undisputed pre-eminence of the man of law 
with his majorities. Richard of Warwick is greater than Henry 
of Lancaster, or Edward of York, the king-maker, is greater 
than the king. 

Said Sir Horace Davy not long since, while he was testifying 
before a royal commission, ‘* Of course law is the mode of reg- 
ulating the social life of people, in the interest of the commun- 
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ity,”’ and, taking the law which lawyers study and expound in 
that broad sense, it is easy to account for the important part 
they play in the public life of any free country. It will not be 
found that they have any corresponding predominance among 
the more degraded peoples or under the more despotic govern- 
ments. ** Where there has been freedom, there have been advo- 
cates, even in the forests of old Germany,’’ says M. Le Berquier, 
and he goes on to point out that they are the result and corollary 
of ‘the right of defense’’ and that thus advocacy flourished 
under the Roman republic but declined under innumerable 
restraining ordinances in the time of the empire. 

It isa mark of advancement when one who deems himself 
wronged seeks redress before a tribunal of justice by the aid of 
alawyer. The fact that an important and well recognized class 
of men is maintained in every civilized country of the globe, 
trained and licensed to assert and defend other men’s rights 
with the persuasions of reason alone, is the highest evidence of 
the progress of mankind. Cicero could say that all men enjoyed 
their prosperity under the shelter of the soldier. That is much 
less directly true now than then, since all private contention is 
settled before the courts and even in international differences 
the lawyer’s voice is more and more heard and with ever increas- 
ing potency, substituting persuasion for the bloody brawls of 
war and that too where he comes to assert no enacted law, but 

is armed only with words of reason, saying only ‘ This is right 
and that is wrong,’’ and compelling justice by an appeal to the 
common conscience and common sense of the world. 

‘That Justice and its administration,’’ to borrow the words 
of Lord Chief Justice Russell, ‘‘ are amongst the prime needs 
and business of life,’’ is a fact recognized by the existence and 
position of the bar. 

Turning to the history of the bar and of legal instruction in 
America we find in our colonial period but few lawyers and those 
mostly of little note until the stirrings for liberty immediately 
before the Revolution. 

While Mansfield was thundering against us and Camden for 
us at Westminster, Patrick Henry, after six weeks of study, 
had been licensed to practice and had sprung into sudden fame 
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by winning his famous ‘ Parson’s Case,’’ against the hated 
clergy of the established church in Virginia and was gaining 
undying glory by his eloquent advocacy of the rights of the 
people. In the same year in which Henry won his spurs (1755) 
John Marshall, later the Chief Justice, was born, but it was only 
after his law studies had been broken by service in the army 
of the Revolution that the greatest of our American bar was 
enrolled upon its records. 

It is not easy to recall legal names of earlier date in this coun- 
try. Blackstone’s Commentaries are said to have been found 
beside the Bible in the house of many alayman. Mr. Hammond, 
the learned editor of the Commentaries, says there is abundant 
evidence that nearly 2,500 copies of them were distributed 
through the Thirteen Colonies before the Declaration of Inde. 
pendence. 

But the early lawyers who first came among our colonists to 
practice were driven out by the jealous hostility which they met, 
In Massachusetts the term attorney seems to have been so ill 
regarded that it was slanderous to apply it to a worshipful per- 
son and in 1632 Thomas Dexter was sentenced to be set in the 
bilbowse, disfranchised and fined forty pounds for some dis- 
respectful words of the government, culminating with the dec. 
laration ** that the best of them was but an attorney,’ and two 
years later John Lee was ordered to be whipped and fined a like 
sum of forty pounds for saying the governor ‘* was but a lawyer’s 
clerk and what understanding had he more than himself.” Mr. 
Austin Fox quoted to the American Bar Association in August 
last a letter of a farmer written as late as 1782 declaiming against 
lawyers and predicting that ‘‘ In another century the law will 
possess in the north what now the church possesses in Peru 
and Mexico.’’ Yet out of the thickets of jovial but domineer- 
ing country gentlemen in the south and of austere but domin- 
eering parsons in the north, by the time of the Declaration of 
Independence, or immediately thereafter, had emerged into 
leadership a brilliant line of lawyers. Liberty had come, in 
hope or in fact, and with her these inseparable attendants. 
Patrick Henry and Marshall we haye mentioned in Virginia, Jay, 
Hamilton, Aaron Burr, Gouverneur Morris, the Livingstons 
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were known in New York; Oliver Ellsworth and Roger Sherman 
in Connecticut; Samuel Adams, James Otis and Richard Dana 
in Massachusetts. These are merely typical names. No one 
can dispute the fact that from that time to this lawyers have 
held an important place in the public life of America. But in 
the beginning and long afterwards the education of lawyers was 
as ill-provided for as in the mother country. 

The first law lecture under collegiate authority that we know 
of delivered in the United States was on the 15th of December, 
1790. 

A wit at a Philadelphia dinner proposed ‘‘ the memory of the 
three great Philadelphians: Benjamin Franklin of Boston, Albert 
Gallatin of Geneva, and James Wilson of Edinburgh.’’ This 
same James Wilson was a highly educated Scotchman who signed 
the Declaration of Independence, and took a prominent part in 
the convention which framed our Federal constitution. He was — 
later appointed to a seat on the supreme bench of the new nation 
he had helped to form. In 1790 he was elected to fill the pro- 
fessorship of law just created in the University of Philadelphia 
and on the day named he gave his opening address before an 
audience we would have all liked to see. The judges of the 
courts and the bar were there to do honor to the first collegiate 
attempt at legal education; so were the Chief Executive, and 
ithe legislative departments of the commonwealth of Pennsyl- 
vania and of the city of Philadelphia. There, too, were both 
houses of Congress, yet unshorn of the founders of the republic, 
and there was General Washington, our first President, attended 
by all his cabinet. Mrs. Washington too graced the occasion, 
and Mrs. Hamilton, the daughter of the heroic Schuyler, and 
many ‘* powdered dames,’’ whose presence the lecturer acknowl- - 
edged with heavy and elaborate gallantry, making ponderous 
allusion to the unusual embarrassment of speaking before ‘* the 
fair.’ But his labored written discourses, begun with such dis- 
tinction, were continued for little over one year and are incom- 
plete, not covering the ground intended, although published 
after their author’s death. He was shortly engaged to prepare 
a digest and codification of the statutes in force in Pennsylvania 
and turned his leisure to that task (for the Supreme Court then 
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had constantly to adjourn for lack of business), but, after much 
labor and expense, he was denied reimbursement by the legisla. 
ture and left this task likewise unfinished. 

A more modest undertaking by New England men in a Con- 
necticut village had been begun in about 1783,when TappingReeve 
(author of the treatise on Domestic Relations which all American 
lawyers still know) began to give legal instruction at Litchfield 
Hill. This is called the first regular school for instruction in 


English law. In 1798 Mr. Reeve was appointed a justice of the — 


Supreme Court of Connecticut and later became its Chief Justice 
and Honorable James Gould (of Gould’s Pleadings in Civil 
Actions) from that time shared his work. When Judge Reeve 
retired Jebez W. Huntington took his place, but these three were 
the only instructors the famous Litchfield School ever had in its 
hfe of half a century. Its attendance in 1813 rose to fifty stu- 
dents, a great number for that time, and it added to the bar 
about one thousand of our early lawyers. It was a private, 
unincorporated, unendowed school and had no power to confer 
a degree. Mr. Reeve and Mr. Gould lectured and the little band 


of students took down their discourses in full and generally 


neatly transcribed them, after comparing notes with their 
fellows, in five large volumes. Mr. Huntington held an exam- 
ination every Saturday on the work of the preceding week. In 
1833 this pioneer law school was discontinued but Judge Samuel 
How, having studied at Litchfield, had ten years earlier estab- 
lished a like school at Northampton, with his former law partner, 
Honorable Elijah H. Mills, United States Senator from Massa- 
chusetts. Mr. Mills’ partner, Mr. Ashmun, was joined to the 
corps of teachers in 1827 but the average attendance never seems 
to have exceeded ten and in 1829 it was closed on Mr. Ashmun 
accepting an invitation to join the faculty of Harvard Law School. 

Isaac Royal of Massachusetts, true to his name, went to 
England after the battle of Lexington and died there in 1781. 
Two years before his death he made his will in England, devis- 
ing to Harvard College of Cambridge, Massachusetts, for the en- 
dowment of a professorship of law, or physic, or anatomy, more 
than 2,000 acres of Massachusetts land. This devise was not 
realized on until 1815, when nearly $8,000 having been derived 
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from it, this was first devoted to establishing a professorship of 
law. An income of about $400 arose from the fund, the fees 
of the students were added, and Mr. Justice (later Chief Justice) 
Parker of Massachusetts was appointed Royal Professor. Two 
years later, 1817, Asahel Stearns was appointed University 
Professor of Law and the college statutes required him to open 
and keep a school in Cambridge for the instruction of the gradu- 
ates of the University and others prosecuting the study of law, 
and this is commonly given as the date of the founding of Har- 
yard Law School, now the oldest in the country. 

The average annual attendance for the first ten or eleven years 
was eight. 

In 1829 Nathan Dane of ‘‘ Dane’s Abridgment’’ and for 
whom is claimed the authorship of the famous ordinance of 1787 
for the government of the Northwest Territory, generously gave 
the struggling school the profits of his ‘* Abridgment’’ of the 
law. ‘This secured the services of Joseph Story who, Mr. Dane 
requested, might be the first incumbent in the Dane Professor- 
ship. The gift amounted to $10,000 and at his death Mr. Dane 
added $5,000 more. For the sixteen remaining years of his life 
Judge Story continued to hold this chair and thus were written 
for that little, meagerly endowed law school, ‘‘Story’s Commen- 
taries’’ which Mr. Lecky, in his recent work on ‘* Democracy 
and Liberty ’’ ranks beside the Constitution and the Federalist 
as unsurpassed among the intellectual achievements of America. 
They made the school national in scope and reputation and began 
the prosperous career of that law school, most venerable in years 
and easily the first in reputation and accomplishment among those 
of this nation. 

The Yale Law School took its origin in the teaching of law 
privately by Mr. Staples at New Haven. He presently invited 
other lawyers to his assistance. In 1824 the names of the stu- 
dents of this school were first printed in the Yale catalogue and 
two years later, the friends of Chancellor Kent having estab- 
lished the Kent Professorship of Law at Yale, Judge Daggett, 
the head of the Staples school, was chosen to fill it, so that the 
school was united with the college. Its reputation is not so high 
as that of some others nor is its attendance so large although it 
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commands the services of some gifted and eminent men, as Hon. 
orable Edward J. Phelps, late minister to England, and Judge 
Baldwin. 

The University of Virginia founded a law school in 1825, 
Some lawyers educated at the Litchfield school established the 
Cincinnati school in 1833, which was the first west of the Alle- 
ghany mountains. 

The Albany Law School, which long held a leading place, was 
founded in 1851 and has since been affiliated with Union Col- 
lege. 

In 1852 the trustees of the University of Pennsylvania 
appointed a faculty of law at Philadelphia. 

In 1858 the trustees of Columbia College established their 
school of law in New York with a two years’ course of instruc- 
tion, calling Professor Theodore Dwight from Hamilton College 
to its head, where he continued until near his death, meeting 
with great success to the last. 

In 1859 the Law Department of the University of Michigan 
was opened with a faculty headed by Thomas M. Cooley, des- 
tined to attain from that beginning high judicial place anda 
classical fame as a law writer. 

From that time on law schools have rapidly increased in num- 
bers, attendance and equipment. 

In the West as well as the East the liberality of well prospered 
lawyers and men of fortune has been joined to the authority of 
the State in establishing these nurseries of the bar, as in Cali- 
fornia where ex-Chief Justice Hastings in 1877 gave $100,000 
to found the Hastings School of Law in connection with the 
University of that State. 

University after university has added to its staff a faculty of 
law and large attendance has almost instantly answered to liberal 
opportunity, as in the case of Cornell University, whose Depart- 
ment of Law dates only from 1887, yet, with a strong faculty 


and splendid library, it is already one of the great schools of the ° 


country. Now we may say that hardly a leading university or 

great city in the country lacks its well-established law school. 
The number of students in these institutions illustrates their 

growth better than any list of their names. Thus we have seen, 
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say eighty-five years ago, one school in existence with at its best 
50 students in attendance (less than one-half as many as matri- 
culated in the Junior class of the College of Law of my own 
University of Wisconsin this present year). In 1870 the law 
schools of the nation returned 1,611 students; in 1886, 3,054; 
in 1891, 6,106; and in 1894, more than 7,600 students were 
listed in their catalogues, and 6,379 of the above law students 
were residents of the State in which they were studying; that 
is more than five-sixths of them. In 1894 there were enumer- 
ated 72 schools of law within our borders, all but 7 of them 
associated with universities and in 1896 the number of schools had 
increased to 85 and of law students entered in them to 9,607. 
These are the figures given in the report of the American Bar 
Association for 1896, and the attendence of seven schools is 
omitted for lack of information as to the same, so that the total 
number of students probably exceeds 10,000. 

This all shows that the question, long debated, of whether 
aspirants for admission to the bar will submit themselves to the 
requirements and value the advantages of schools of law, has 
been roundly decided in the affirmative. 

The old method of admission to the bar was by the courts on 
examination by an extemporized committee of lawyers, named 
by the judge, and this still prevails in many States. No method 
could be less adequate under the best, or more grotesque and 
absurd under inferior judges. Too often the standard set was 
on a par with that of a military president who, desiring to appoint 
an old protege to a Federal judgeship, answered an earnest pro- 
test from his advisers at the incompetence of the candidate by 
saying ** But he has studied law a whole year — nights.”’ 

Theodore Dwight related that in a court presided over by the 
accomplished Mr. Justice Nelson, he was called to practice on an 
examination in which the only question asked him was the fun- 
damental one, on what morning of a particular week in the term 
of the Supreme Court a specific motion should be made, the day 
being fixed by rule of court. No one can doubt that the Vir- 
ginia student who on his examination being asked ‘* What is a 
fee simple? ’’ answered in good faith ‘* About two dollars and a 
half,”’ was promptly certified to be proficient in the law. 
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Now, in a considerable number of States, a permanent com. 
mission of lawyers appointed by the highest court has exclusive 
control of examinations for the bar, save only as the degrees of 
certain colleges of law by statute take the place of such exam. 
inations. 

The wisdom of requiring adequate legal training for admission 
to the bar is hardly an open question, but the best way of afford. 
ing such training is still a burning question. 

When in 1823 by the changes of the New York constitution 
James Kent was legislated out of his great place as Chancellor, 
at the age of sixty, that being the limit of age allowed, he was 
as once invited to take the position of professor of law at 
Columbia College, and accepting, he wrote and read to his classes 
** Kent’s Commentaries ’’’ much as Sir William Blackstone at 
Oxford in the preceding century had written and delivered his 
even more famous compendium, not for the technical training of 
candidates for the bar, but for the education in the law of college 
students as a branch of general knowledge. He held no examin- 
ations, he prescribed no course of study, his instruction led up to 
no degree in law. He and the great New Englanders, Story, 
Parsons, and Greenleaf, seem to have quietly delivered their 
well written discourses on the law with little attempt to exercise 
the powers of the student other than those of memory, and their 
methods were the usual methods of the day. 

Mr. Theodore Dwight is particularly identiffed with a refor- 
mation in law teaching, marked by a more animated participa- 
tion of the students by questions and answers upon certain 
assigned reading in a text-book. Under this method, often called 
the Dwight method, the instructor also expounds the text orally 
in familiar language and with pertinent illustration and citation. 
That is still perhaps the prevalent method. 

About twenty-six years ago Mr. Langdell was called to the 
. Dane Professorship of the Harvard School and introduced a still 
more advanced method, namely, the inductive method, or ‘* case 
system,’’ so-called, by which almost the entire instruction in 
many branches is made to consist in reading decided cases, care- 
fully selected so as to illustrate and exhibit the formation and 
growth of the main principles of the law. The students are 
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called on to state the facts of the case discriminatingly, and then 
the decision; they then analyse and discuss the reasoning, mak- 
ing it the subject of zealous debate over which the instructor 
merely presides, aiding in drawing out the discussion, calling on 
students to apply the principles to various kindred but not identi- 
cal facts, comparing the case with others on the same subject and 
summing up at the close. This is the system now prevalent at 
Harvard and Columbia and in part at Cornell, University of 
the City of New York, Pennsylvania, Northwestern, Michigan, 
California, Colorado, Iowa, Leland-Stanford, Western Reserve 
and Wisconsin. The Harvard men say for it that it has made the 
law school the hardest working department in their University. 
That it takes care of itself where it is once introduced; that the 
students cannot be kept in the classes where it is not used; and 
President Elliot of Harvard has been able to announce this very 
practical result, that more offers of employment for its graduates 
at living rates were made to the law school than there were 
graduates to take. It has won the unqualified approval of Judge 
Oliver Wendell Holmes, Jr., educated under a different system, 
and of James Carter, Esq., and Honorable Joseph Choate, 
commonly ranked as the two leaders of the New York bar, and 
the commendation of such divergent but valued teachers of and 
writers on law as Austin Abbott, Henry Wade Rogers, Emlin 
McLane and Judge Dillon, and if the writer may humbly add 
his own experience, it seems to make the principles of the law 
living and concrete, and to immensely aid the student to assimi- 
late them. He sees them grow andsees them practically applied 
to more and more intricate and difficult facts, and observes their 
practical use. The general rules of law, formulated as abstrac- 
tions, are difficult to remember or comprehend, and yet more 
difficult to apply until, as by this system, the student comes to 
know them ‘‘ from their youth up.’’ This method of teaching 
law is kindred with the best method of teaching other sciences 
and the more we investigate the more we discover the wonderful 
parallelism in all science and all good methods. 

Too often the dullest and most repellant reading in any branch 
for a beginner is a so-called ‘* Elementary work.’’ The general- 
izations there displayed are the last results of extended study and 
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comparison. The author himself could not understand them but 
for the antecedent study of the details on which they rest, and 
the unhappy beginner who is called onto digest the condensed . 
extract of a score of cases in arule of ten lines, is as badly off as 
the patient who is compelled to swallow the extract of one hun. 
dred pounds of beef in a pill of twenty grains. Food cannot be 
permanently supplied in that way, neither can instruction. The 
normal stomach and the normal mind are constructed to thrive 
better when they themselves in great part condense and digest the 
nutriment which they require. 

For instance, a beginner reads Carwardine’s case! where the 
brother of a murdered man offered by a printed handbill a re 
ward of 100 pounds for information leading to the conviction of 
the murderer. A wretched woman, having been beaten bya 
male companion so that she believed herself dying, partly to ease 
her conscience and partly in revenge (a truly feminine combina- 
tion of motives) gave information which led to the conviction of 
her assailant of the murder inquestion. She claimed the reward. 
It was refused. She sued for it and the old English court of 
King’s Bench awarded it to her, Chief Justice Denman holding 
the offer was made to all the world, and she had brought herself 
under its terms, whatever her motives, and could recover as on 
a contract. Then the student passes on down the line of law- 
making cases on the subject of offer and acceptance, until he 
considers a case decided by our own Wisconsin court where a 
husband,? finding a hotel in flames and his wife on the third floor 
with her escape cut off by the fire, cried out, * I will give $5,000 
to any person who will bring the body of my wife from that 
building, dead or alive.’? The foreman of the local fire depart- 
ment thereupon, at imminent peril to his life, entered the build- 
ing and succeeded in reaching the unfortunate woman. He 
found her already suffocated and lifeless, but succeeded in rescu- 
ing her body and restoring it to her husband. He asked the 
reward, but the husband refused it claiming that the foreman had 
done no more than his duty, and moreover had given no notice 


1 Mary Ann Williams v. Wm. Car- 2 Reifs v. Page, 55 Wisconsin, 496, 
wardine, 4 B. & A. 621; King’s Bench, decided 1882. 
1833, 
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that he accepted the offer. Our Supreme Court held that the 
foreman went beyond his duty when he entered the flames at the 
peril of his life, that his act accepted the offer, and decreed to 
him the promised reward. 

When the student has read this sequence of cases and dis- 
cussed them zealously with his fellows and his instructor, he 
certainly has a hold on the law of ‘ offer and acceptance,’’ that 
it is difficult to get from the study of these cases by any one else, 
however neatly that other person may state the rules derived 
from them. 

So much for the preparation of the lawyer. A word now as 
to one or two indictments brought against him. 

In his address as President of the American Bar Association, 
delivered in 1889, the late David Dudley Field, called the great- 
est codifier since Bentham, said that it was difficult to make an 
exact computation of the number of lawyers in the United States, 
but he estimated it at 66,000 in a population of 60 millions, and 
he pointed out that France with a population of 40 millions has 
6,000 lawyers and 2,400 other officials who do the work of 
attorneys with us. Germany, with a population of 45 millions, 
has in the same category 7,000, so that he adds * the propor- 
tion of the legal element is in France 1 to 4762, in Germany 
1 to 6423, in the United States 1 to 909.’’ But the census of 
1890 shows that he much underestimated the number of lawyers 
in this country, there being 89,630 instead of 66,000, fully one- 
third more, so that instead of there being one lawyer to 909 per- 
sons, as estimated, there was by actual computation, one lawyer 
to every 699 persons. I have only to say that this extraordi- 
nary preponderance is the result of the laws, apparently, of 
supply and demand freely operating, and that it is largely 
accounted for by the fact that our lawyers confine themselves 
less exclusively to the duties of the profession than do those 
of other lands, combining in most small communities the busi 
ness of insurance, the care and sale of real estate, and money- 
lending with the pursuits of the law. As Mr. Bryce declares in 
contrast to the English custom, many members of our bar ‘ are 
practically just as much business men as lawyers.’’ Then the sys- 
tem of appeals and rehearings allowed by our law is peculiarly 
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extended, answering to the humane if exaggerated feeling domi- 

nant among us, which wishes every suitor or defendant to be fully 
heard and reheard and again reheard, and which is in marked con. 
trast with the apparent purpose of many foreign tribunals to even 
harshly abbreviate hearings and often to compel convictions, 
Then, too, the enormous participation of the American lawyer 
in public office tempts many to the bar and occupies a great 
number of those who have been called there. 

As to the relative merits of the English and American prac. 
titioner, it is almost impossible to speak. Nothing could be less 
worthy of praise than the lower type of lawyer in the United 
States. It is not exacted or expected that he should be a gentle- 
man, a man of education or intelligence, and the safeguards 
against dishonesty or bad character are almost as slight as 
against incompetency. A Western Chief Justice, however, 
recently said in my hearing, that an American lawyer of dis- 
tinctly secondary rank in this country, had, when near fifty years 
of age, been called to the English Bar and been able thereafter 
to win, perhaps, the first place at that bar, if we may judge by 
the considerations of his fellows or by his fee book. He 
referred, of course, to the late Mr. Benjamin. No similar case 
of an English lawyer winning the first eminence at the American 
Bar is recalled, although now and then a like boulversement of 
literary rankings has been seen. 

The most candid discussion of our bar by a foreigner of com- 
petence, if we may term an Englishman a foreigner, we find in 
Mr. Bryce’s ‘* American Commonwealth’’ and that accom- 
plished writer is a barrister in full practice as well as a law pro- 
fessor, a privy counselor, and member of Parliament. After 
justly condemning our system of admission to practice, he says:— 


** Notwithstanding this laxity, the level of legal attainment is, in 
some cities, as high or higher than among either the barristers or the 
solicitors of London. This is due to the extraordinary excellence of 
many of the lawschools. I do not know if there is anything in which 
America has advanced more beyond the mother country than in the 
provision she makes for legal education.’’ ‘‘ Twenty-five years ago” 
(he wrote this in 1888) ‘‘ when there was nothing that could be called 
a scientific school of law in England, the Inns of Court having practi- 
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cally ceased to teach law, and the universities having allowed their 
two or three old chairs to fall into neglect, and providing scarce any 
new ones, many American universities possessed well equipped law 
departments, giving a highly efficient instruction.’’ ‘* Even now, when 
England has bestirred herself to make a more adequate provision for 
the professional training of both barristers and solicitors, this provision 
seems insignificant beside that which we fined in the United States, 
where, not to speak of minor institutions, all the leading universities 
possess law schools, in each of which every branch of Anglo-American 
law, 7. €. common law and equity as modified by Federal and State 
constitutions and statutes, is taught by a strong staff of able men, 
sometimes including the most eminent lawyers of the State. Here at 
least the principle of demand and supply works to perfection. No one 
is obliged to attend these courses in order to obtain admission to prac- 
tice, and the examinations are generally too lax to require elaborate 
preparation. But the instruction is found so valuable, so helpful for 
professional success, that young men throng the lecture halls, willingly 
spending two or three years in the scientific study of the law which 
they might have spent in the chambers of a practicing lawyer as 
pupils, or as junior partners.”’ 


Perhaps the critic suggests that Mr. Bryce so wrote in a work 
intended to have and which met with an enormous sale in the 
United States, but in his testimony before the Royal Gresham 
Commission, three years later, which was not for American ears 
or markets, he held up these law schools again as models, 
declaring that the plan of systematic teaching of law has proved 
so successful in the United States that he advocates it positively 
in England, and throughout the enormous mass of testimony by 
England’s greatest judges, lawyers, and law writers one finds that 
no one questions the excellence or superiority of the American 
system of legal education. Mr. Dicey, Vinerian Professor at 
Oxford and Q. C., declared to the same commission: ‘* The. 
law schools in America possess a reputation which is unlike any- 
thing which is possessed by any law school here.’’ 

Sir Frederick Pollock, Corpus Christi Professor of Jurispru-_ 
dence at Oxford, said that ‘‘ the American law schools have 
convinced the profession there that they do teach law in an 
efficient way, in a way which makes a man not only a better 
instructed lawyer, but a better practical lawyer.”’ 
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A most pointed comment on law school and office education 
in the United States was heard when, at the meeting of the 
American Bar last August, Mr. Austin Fox of the Board of 
Law Examiners of New York reported that the Board had 
examined 1,050 applicants, 793 of whom had had law school 
training and the rest office training of at least three years, 
Fourteen per cent of the law school men failed to pass and 
twenty-six per cent of the office men; a difference of nearly 
100 per cent in favor of the law schools. 

In the interesting discussion before the Gresham Commission 
a defect is pointed out common to the legal instruction of both 
countries in that it omits all training in administrative and colo- 
nial laws, and in the law needed by persons entering the civil 
service, and the complaint is that the teaching of international 
law, useful for diplomats and all having international dealings, 
is but poorly provided for. The great school which is referred 
to as affording such instruction seems to be L’ Ecole Libre des 
Sciences Politique in Paris, founded by M. Boutmy, resting mainly 
on his great reputation, not aided by government or by endow- 
ments, but meeting a remarkable success. ‘The Royal Commis- 
sion in the scheme which it reports for the Gresham University 
provides that all these great branches shall be taught in the de- 
partment of law, but it does not apparently seek to require pro- 
ficiency in them as a prerequisite to a degree or for admission to 
the bar. The necessity for such branches has not been so keenly 
felt in America, where it has seemed folly to fit oneself for a 
public career so long as fitness would in very few instances aid 
one to get or assist one to retain public place. 

With about 85,000 places now in the classified Federal civil 
service of the United States, however, and with the victorious 
march of civil service reform from its Federal conquests on to 
State and municipal victories, hardly less significant, the time is 
near, if not already here, when either our law schools or some 
kindred departments must provide the needed training for these 
great bodies of public servants who are in the future to be fitted 
for their work. 

The more complete system of the French and German schools, 
in this respect, reflects an official service to which it is adapted, 
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where fitness earns a place and excellence secures regular ad- 
yancement, although if we may trust Mr. Lecky, France is 
sadly relapsing in this respect at the present time. As has been 
well said, you would not stop to repair your plumbing while your 
roof was in flames, so with us the reform in the methods of get- 
ting into and out of the ministerial public service is the first 
crying necessity and the special training needed by those enter- 
ing a reformed service will be provided rapidly thereafter. 

The bar, however, must take a great share of responsibility, 
not only for what is praised, but what is censured in our laws 
and their administration, because of the predominant part it has 
had in making and in executing them, already generally alluded 
to. J. H. Benton, Jr., Esq., of the Boston Bar, in a remarkable 
paper read before the Southern New Hampshire Bar in 1894, 
has pointed out the increasing proportion the bar of the United 
States bears to the entire male population. Thus, in 1850 there 
was one lawyer in every 494 males; in 1860 one in every 484 
males, and in 1870 one in every 479 males; in 1880 one in every 
398. The computation of occupations was not completed for 
the census of 1890, when he wrote, but they have since been 
' obtained by the present writer and the proportion there shown 
is one lawyer to every 358 males. This increase of the bar as 
compared to the male population is slightly but not materially 
affected by the fact that this last census shows 208 female 
lawyers licensed in the United States. It may be remarked in 
passing that the Benchers of the Ontario Law Society of Canada 
have within a few weeks passed rules admitting women to the 
bar, which require that the female barrister shall appear in 
court in a black dress under a black gown with white collar and 
cuffs and bareheaded. No such sobriety of dress is imposed on 
our 208 sisters of the profession, they having no official dress 
prescribed by rule or by custom. » 

The proportionate increase of the bar inclines the statistician 
to compute how soon this will become literally a nation of 
lawyers, as England has been called a nation of shop-keepers. 
Perhaps this extraordinary recruiting of the bar is in part a 
result of this same great participation in public affairs accorded 
to the bar in America. That, and the life freed from manual 

VOL. XXXI. 13 


194 31 AMERICAN LAW REVIEW. 


labor, the livelihood earned by the head and not the hand, the 
social recognition accorded to the more successful lawyers, all 
these have lured the most ambitious and aspiring youth in 
throngs to the bar. There is always room at the top and the 
incomes of the leaders are still as great as those of the leaders 
of the much more limited English bar, but the earnings of a far 
greater number at the other end of the line afford a bare subsist- 
ence. The profession is an open one. Substantially no general 
education is demanded for admission to it in most of our States 
and a year’s zealous reading in most States, two years in almost 
any, and three years, it is believed in any, will enable the ordi- 
nary man to cometo the bar. When he has got there he merely 
stands with his fellows waiting for such employment as comes to 
him in a strenuous competition. 

Numerous, too, as the lawyers are there are in the United 
States over 15,000 more physicians and surgeons than members 
of the bar. There are, as we have seen, substantially the same 
number of clergymen and lawyers, a man of God to offset every 
one of those disciples of the law, and there are more than five 
times as many teachers and professors as there are lawyers, and 
these last are largely maintained by the contributions of the 
public, exacted by law. 

Perhaps part of the attraction of the legal profession lies in 
the unique position of our courts. Parliament is supreme in 
England and its acts can not be questioned by the highest judi- 
cial tribunal. The legislative and executive branches are not 
supreme with us. There is always a written constitution, State 
and Federal, with which their acts must be compared and by 
which they must stand or fall. This function of declaring them 
valid or otherwise on such comparison belongs to our courts and 
the bench is only, as it were, a committee of the bar assigned to 
a special, arduous but honorable duty; the judges are still of the 
brotherhood. This great concession of power to the judiciary, 
made as a new thing in the world by our Federal constitution, is 
a constant factor in maintaining the power and importance of 
both bench and bar. What is the greatest triumph in Mr. 
Joseph Choate’s brilliant life? The winning of the decision 
from the Supreme Court of the United States against the valid- 
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ity of the income tax. A decision reached by a closely divided 
court in which one justice is known to have vacillated until the 
last. It utterly deranged the revenue of the nation and was an 
exercise of power undreamed of in English or European courts ; 
yet it met with instant acquiescence from the government and 
the people. Such a success as Mr. Choate’s could not come to 
an English lawyer. The great reputations at the English bar of 
to-day seem to have been derived mainly from sensational libel 
and divorce suits and none can originate from great constitutional 
discussions. The English judge is made important by wig and 
gown and javelin men and great state and income, unlike the 
judges of any other nation, but he has no such power as this 
which our courts, under the impulse of our bar, can exercise. 

Lawyers are students of precedent and have been called by a 
bold and bitter tongue ‘‘ the conservers of old abuses.’’ So they 
have sometimes been, deserving the taunt of Voltaire and in this 
respect the clergy and all great seats of English learning have 
stood with them; but in a society where many supposed safe- 
guards have been surrendered, where many untrained, shifting, 
passionate, dislocated elements are contending, this great conser- 
vative element plays no mean or useless part. Curiously 
enough, too, the bar furnishes not only a good deal of the bal- 
last for the Ship of State but a large part of the sails as well. 
Many of the leaders of reform have been lawyers, as Bentham, 
Brougham and the humane Romilly in England, Sumner, Seward 
and the humane Lincoln in America. In the late constitutional 
convention of New York, which gave the guaranty of constitu- 
tional enactment to so many advanced reforms, 133 members 
out of 175 were lawyers. 

When we turn back to review the course of the United States 
and consider the Declaration of Independence and conceive its 
boldness in the then world and its advancement, we must remem- 
ber that twenty-five out of its fifty-six signers were lawyers. If 
we look to the constitution of the United States and allow the 
wisdom it evidenced and the safety it has assured, we must 
remember that thirty out of the fifty-five members of the con- 
vention that framed it were lawyers; that of the twenty-five 
presidents who have sworn to observe it, twenty were lawyers; 
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and of the twenty-four vice-presidents, eighteen have beep the 

3 lawyers; and the new incumbents are both gentlemen of the bar, * all. 
Of 234 cabinet officers up to 1894, appointed by those presidents, 18: 
t 219 have been lawyers,— all but fifteen. That out of the 1,157 sio 
4 governors of States, Mr. Benton, who is still my authority, was evi 
4 in 1894 able to find the occupation of only 978, and 578, far 
if more than half of those, were lawyers. That up to 1894 in the the 
f Senate of the United States, 3,122 senators had been seated tri 
and of these 2,068, more than two-thirds, were lawyers; in re! 

the Lower House of Congress 11,889 representatives had been pr 

enrolled, and of these 5,832 have been lawyers; that in some an 

sessions as high as seventy-one per cent of both Houses have been th 

lawyers, and the average has been fifty-three per cent; that ex rij 

necessitate the entire judiciary has been taken from the bar. ne 

When we consider all this we must confess that this nation in or 

its foundation and in 120 years not without prosperity and D 

achievement has trusted much to the lawyers. Magna pars “ 

Sui, the bar can well say, ** A great part of this I was.” es 

One cannot conceive that such a reflection should be other ci 

than grateful to an American lawyer who loves his profession ) 

and his country alike. 8 


A jurist has been well described as one who knows something: 
of the laws of every country but his own, and there are those 
who in the same way know something good of every country, 
save their own, but that unhappy class is fortunately limited. 

It plainly behooves an American lawyer to consider solemnly 
and gratefully the noble past of his country and the great par- 
ticipation of his profession therein. It ought not to be the parent 
of boastful vaunts on the part of the bar of to-day, but of earnest 
effort to prepare for and to fulfill in no unworthy manner the 
high and serious duties devolving upon it. Not to seek to become 
good lawyers, as the farmer said ‘‘ by reading all the morning 
and talking all the afternoon;’’ not to be what Erasmus called 
the lawyers of England in Henry the Eighth’s time ‘* A most 
learned species of profoundly ignorant men;’’ but to be the 
enlightened and trained servants of justice, shaping the law to 
its heeds, participating more than their fellow men, not only in 
administering, but also in creating and declaring the law, and 
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therefore as trustees for all deeply bound to seek the good of 
all. Said President Josiah Quincy of Harvard University in 
1832 at the dedication of the Dane Law School, ‘* What profes- 
sion more deeply influences the condition of society, either for 
evil or for good?”’ 

The bar ought to be zealous for wise law reforms, because 
they can hardly hope to prevail without its aid since other men 
trustfully look to it for guidance in such matters. As to these 
reforms the public is the client of the bar to which it owes a 
professional duty, faithfully to be performed. Large freedom 
and high civilization have never co-existed in the world without 
the great advancement of the profession which stands for the 
right of defense, for the systematic appeal to justice. We can- 
not read the future, its misty and shimmering veil deludes us 
only with a reflection of the past, but we may well believe that 
D’Auguesseau, when he called his brethren of the bar of France 
*“ An order as old as the magistracy, as noble as virtue, as nec- 
essary as justice,’’ spoke not for one, but for all times and all 
civilized countries, and most of all for the Great Constitutional 
Monarchy and the Great Republic, the homes, as they are, of 
sober and stable liberty. 

CuarLEs NoBLE GREGORY. 
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THE LATE CONSTITUTIONAL CONVENTION AND CON. 
STITUTION OF SOUTH CAROLINA. 


The convention was called to order September 10th, 1895, in 
the city of Columbia, by the Secretary of State, under authority 
of the Act of the State Legislature approved December 24th, 
1894, directing the holding of a constitutional convention to 
frame a new constitution. The attendance was good, only two 
or three of the one hundred and sixty members of the conven- 
tion being absent. Of these, six were negroes, one of them being 
a full black. The temporary chairman, Robert Aldrich, in his 
address on taking the chair, said that with the exception of the 
constitution of 1790 the one now to be framed is the only one 
that is entitled to be called the exponent of the untrammeled 
will of the people of South Carolina, meaning by this to exclude 
the convention of 1860 that carried the State into secession, and 
the convention of 1868 that was ordered by the President of the 
United States. 

The Governor of the State, John Gary Evans, was elected 
president of the convention. He delivered a brief address, 
thanking the convention for the honor done him and touching 
upon the work before them especially with regard to the exec- 
utive, the judiciary, homesteads, education, the suffrage and 
corporations. He reminded his hearers that it was their duty so 
to fix the election laws that their wives, children and homes 
would be protected and Anglo-Saxon supremacy preserved. The 
reading clerk was selected by the extremely practical but novel 
method of testing the capacity of the candidates by having them 
read aloud and then taking the vote of the convention. 

The president was directed to appoint secretaries, clerks, door- 
keepers, pages and laborers for the convention, and also to 
appoint twenty-two committees on the principal parts of the 
new constitution. The next day the president announced these 
committees. The pay of the members was fixed at two dollars 
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a day and five cents mileage. September 12th, the Committee 
on Rules submitted rules for the convention and they were 
adopted. Drafts of new constitutions were received and were 
referred to appropriate committees for consideration. Many 
petitions were introduced for the creation of new counties, 
and prolonged debate followed. It was finally decided to 
create a new county to be called Butler County, to be cut 
off from Edgefield County, with an understanding that no 
other new counties would be created by the convention. The 
next day the convention changed the name of the new county to 
Saluda County. But surely the creation of new counties is not 
the proper work of a constitutional convention. It should estab- 
lish a system under which they may be created by the General 
Assembly, or the inhabitants themselves, or both. In their 
report on the creation of this Butler or Saluda County, the minor- 
ity of the committee on counties very properly reported the 
matter should be left to the General Assembly, but, as we shall 
see later on when examining other work of this convention, 
there was a dearth of lawyers or others who had made any study 
of the proper field of a constitutional convention, and the con- 
vention did many things that went beyond its proper sphere. 
The constitution as finally adopted, provides, in Art. VII, how- 
ever, very properly, a general method under which the General 
Assembly may establish new counties, upon petition of one- 
third of the qualified electors within the area proposed to be set 
off as a new county. Undoubtedly the question of the lines of 
some of these counties has an importance not apparent to 
casual observation, for upon their location the preponderance 
of the negro voters in certain sections had an important political 
bearing. 

On the evening of September 17, the convention listened to 
arguments presented by leading advocates of female suffrage, 
one of the speakers being Miss Clara M. Clay, a descendant of 
Henry Clay. Arguments on the same subject were also made 
before the committee to which it was referred. Various drafts 
of clauses for the new constitution relating to the suffrage were 
introduced. In the debates that took place it was openly avowed 
that the object of this convention is the retention of the suprem- 
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acy of political power by the whites, by retaining the suff 
in their hands, so far as is possible. This was also hinted at jn 
the address of the president of the convention on taking the 
chair, already referred to. The problem is to adopt some 
method that will not conflict with the amendments to the constitu- 
tion of the United States. To accomplish this, a modification of 
the Mississippi plan seemed desirable to the delegates generally, 
Briefly, under this system, all can vote who can read or write, 
or who can explain a clause of the constitution when read to them. 
It will be seen at once that under such a system all whites, how- 
ever illiterate, can be admitted to vote, while all negroes, how- 
ever literate or otherwise qualified, can be prevented from voting. 
It was freely stated in the debates that took place in this con- 
vention that an educational or other qualification was desirable, 
with the loophole attachment, as it was called, by which the 
illiterate whites might get through, while the negroes, even if 
qualified, might be kept out. Doubts, however, were expressed 
as to the constitutionality of such a system. It appeared later 
on that the subject gave the committee great difficulty and at 
one time they were evenly divided on the advisability of plans 
submitted. Incidentally it was proposed at one time that the 
members of the House of Representatives must be white, twenty- 
one years of age, citizens, and residents of the State three years, 
and of the county six months, but this was laid on the table by 
102 votes against 25. One scheme to exclude negro voters 
consisted of the proposition to levy a poll tax of one dollar to 
be paid by all voters, and a further poll tax of two dollars, the 
non-payment of which should bar one from voting, but the 
scheme was too evidently conducive to fraud to meet with 
favor. 

Propositions were submitted by the colored members forbid- 
ding discrimination against colored voters, but these were 
promptly tabled. It would not be easy to define a ‘* colored 
voter,”’ for delegate George D. Tillman contended, to the hor- 
ror of the members of the convention, that there was not a full 
blooded Caucasian on the floor of the convention! One member 
stated that he was ‘* profoundly moved by such a charge.’’ The 
colored members spoke well and forcibly in opposition to any 
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discrimination in the constitution against their race, as regards 
suffrage. They were listened to courteously, but their proposi- 
tions were promptly voted down. That the suffrage question 
was the main issue before the convention was freely admitted. 
Delegate B. R. Tillman even went so far as to say ‘* that the 
question of suffrage and its wise regulation, is the sole cause of 
our being here.’’ The noted colored delegate, Robert Smalls, 
ex-member of Congress, took the opportunity to defend himself 
and his associates for their conduct in the ‘‘ carpet bag ’’ frauds 
and other frauds of the reconstruction period. Delegate J. C. 
Sheppard also addressed the convention at some length on the 
same subject. Delegate George D. Tillman replied, admitting 
that after 1876 a compromise was arrived at, the Federal Govern- 
ment agreeing to stop all its pending election prosecutions and 
pardon all those who were in prison, and the State of South 
Carolina agreeing to pardon all Republicans convicted for crimes 
growing out of politics and to cease all further prosecutions. 
Qualified woman suffrage was proposed as one way to retain | 
the supremacy of the white race, but it was voted down. Dur- 
ing the discussion of the Mississippi plan, one of the delegates, 
H. C. Patton, said: ‘‘ We know it is the purpose of the pro- 
posers of the bill that it shall not be impartially enforced.” 
After prolonged discussion, on the 2d of November the conven- 
tion agreed to adopt the suffrage test recommended by the 
committee. Leaving out of account details not necessary to our 
purpose, the plan adopted is similar to the Mississippi plan in 
giving the right to vote to those who can read any section of 
the constitution or who can understand and explain it when read 
to them by the registration officer; but this is to be the law 
until January 1, 1898, only, after which date the test for regis- 
tration is to be the ability to read and write any section of the 
State constitution, or the ownership and payment of taxes dur- 
ing the last year on property in the State worth $300. Subse- 
quently an important amendment was adopted,' providing that 
any person denied registration shall have the right to appeal to 
the courts for redress. 


1 Article II, Sec. 5. 
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Section 6 provides that conviction of burglary, arson, obtain. 
ing goods or money under false pretenses, perjury, forgery, 
robbery, bribery, adultery, bigamy, wife-beating, house-breaking, 
receiving stolen goods, breach of trust with fraudulent intent, 
fornication, sodomy, incest, assault with intent to ravish, mis- 
cegenation, larceny, or crimes against the election laws, shall 
disqualify one from voting. The whole list is here given, to 
show that manslaughter does not disqualify one from voti 
under this constitution. It was proposed to include lynching, 
but this was voted down upon the ground that the penalty for 
lynching, as well as for murder, being death, it requires no 
specific disqualification from voting. But this overlooks the 
fact that there may be various minor forms of lynching that do 
not involve the death penalty. It would seem that under this 
constitution one in jail under sentence of death for lynching or 
for murder, would still have the right to vote. 

The frequency of lynch law is evident from the necessity of 
making provision against it in this constitution. Article VI, 
Section 6, provides that if an officer have a prisoner in his charge, 
and through his negligence, permission or connivance such pris- 
oner be taken from him and shall undergo death or bodily harm 
by a mob, etc., upon true bill found, such officer shall be deposed 
pending trial, and if found guilty, shall be ineligible to office 
unless pardoned by the Governor. This section further provides 
that in all cases of lynching where death ensues, the county 
shall be liable in exemplary damages of not less than two 
thousand dollars to the legal representatives of the person 
lynched; and the county shall have the right to recover the 
amount of such judgment from the parties engaged in such 
lynching. September 18th the convention met in great wrath, 
the members being in a frame of mind similar to that of the 
inhabitants of an angry beehive. They had taken umbrage at 
an editorial statement in one of the newspapers published in 
Columbia with regard to the result of a vote changing the name 
of Butler County to Saluda County, and the action thereon of 
the president of the convention. A resolution was offered ‘+ that 
the convention pronounce said editorial statement as being a 
malicious falsehood.’’ As more than ten members objected to 
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an immediate consideration of this resolution, it went over, 
under the rules, and more moderate counsel prevailing the next 
day, it was voted, after several resolutions on the subject had 
been proposed, that the said editorial statement is unsupported 
by the facts and is untrue, is a reflection upon the honesty and 
integrity of the president of the convention and an insult to this 
body, and is an abuse of the privilege granted to the press in 
admitting its members to the floor of this convention. Sixteen 
members felt called upon to give the reasons for their votes. 
Thus, W. M. Fitch voted ‘* no ’’ because he did not believe the 
president should be put in the position of needing a resolution 
to affect his character, his high standing being personally known 
to him, and because this convention has no business to pass any 
resolution relating to a criticism in a newspaper. T. E. Dudley 
voted ‘*no’’ because the president needs no vindication of his 
honest intentions, because the convention is not assembled to try 
cases of libel and has no right to waste the money of the people 
in advertising any newspaper, and because the precedent is dan- 
gerous to the harmony and peace of the convention, and the 
criticism of any paper should be treated with silent contempt. 
These are cited as examples of the sturdy common sense of 
members of this convention. Unfortunately the convention 
voted that no official stenographic report of their proceedings 
should be taken, and we are therefore deprived of the assistance 
such a report would furnish. We are obliged to rely largely 
for details upon the reports published in the daily newspapers. 

Article 1 — the Declaration of Rights — needs but little com- 
ment. It contains the usual provisions of Bills of Rights con- 
cerning the people as the source of political power, freedom of 
religious worship, freedom of speech and of petition, the right 
to jury trial, to the writ of habeas corpus, etc. In the debates 
on this article, many sections were objected to on the ground 
that they are already embodied in the constitution of the United 
States and therefore their repetition in the State constitution is 
unnecessary. But this overlooks the fact that unless they are 
repeated in the State constitution they would fail to be in effect 
in many cases occurring in the State in which the jurisdiction of 
the United States could not be invoked, for, generally speaking, 
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the statement of rights in the constitution of the United States 
applies only in the case of prosecution in the United States 
courts. 

Section 11 provides that no person shall be elected or appointed 
to office for life or during good behavior, but for some specified 
time (except notaries public and officers in the militia). It ig 
difficult to conceive what led the convention to adopt such an 
extraordinary principle. The same section also provides that 
whoever fights a duel or sends or accepts a challenge or aids or 
abets a duel, shall be deprived of holding any office of honor or 
trust and shall be otherwise punished as the law shall prescribe, 
It is good to find that public opinion, as thus reflected in the 
organic law of the State, is now against dueling and lynching, 

Reflecting the opinion of some jurists that it is a dangerous 
thing to concede the power to any court to prevent a crime bya 
writ of injunction, it was proposed to forbid the use of this writ 
in such cases upon suit brought by the State. But after much 
debate this proposition was rejected. Section 19 of Article 1 
provides that the power to punish for contempt shall not extend 
to imprisonment in the State penitentiary, a very proper re- 
striction, since in most cases there is no moral turpitude involved 
in cases of contempt and unless there is, there is obvious impro- 
priety in imprisoning one who is in contempt of court, with 
murderers and thieves. 

Section 28, after declaring all navigable waters of the State 
to be public highways, and free, also provides that no tax, toll, 
etc., for the use of the shores or any wharf thereon, shall be 
imposed, unless authorized by the General Assembly. But if 
any one has already acquired title to such property, is not this 
clause open to the objection of taking private property for public 
use without compensation? 

The effort is made to restrict the length of sittings of the Gen- 
eral Assembly, by providing, in Article III, Section 9, that after 
the next four sessions thereof the members shall not receive any 
compensation for more than forty days of any one session. The 
General Assembly is to meet annually. The fear of undue or un- 
wise exercise of power by the Assembly is manifest in the minute 
provisions made in Sections 17 to 24, as to the style of all laws, 
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that each one shall relate to but one subject that shall be ex- 
pressed in the title; that every act and joint resolution shall be 
read three times, shall have the great seal of the State affixed to it 
and shall be signed by the President of the Senate and the 
Speaker of the House; in determining in the constitution the rate 
of mileage; that no General Assembly shall increase the pay of 
its own members; that adjournment for over three days or to 
some other place must be by consent of both Houses; that each 
House shall keep a journal on which the yeas and noes shall be 
entered at the desire of ten members of the House or five of the 
Senate; and that the session shall be open unless the House 
requires secrecy. (Why the House and not the Senate or why 
not leave it to either as to their own session?) Many of these 
provisions obviously relate to the management of its own busi- 
ness by the General Assembly and are out of place in a consti- 
tution. They would seem to be dictated by the apprehension 
that the legislature will exceed its proper functions unless pre- 
vented by the organic law from doing so. Are these apprehen- 
sions the result of improper performances by legislatures in the 
past, or because with the increase of knowledge in the commu- 
nity, dangers not thought of by our forefathers are apparent, 
and an effort is thus made to guard against them? 

Under the influence of these apprehensions we find the Gen- 
eral Assembly is forbidden under Section 34, Article III, to 
enact any local or special law, to change the names of persons 
or places; to lay out, etc., any highways; to incorporate cities, 
towns or villages, or to amend their charters; to incorporate 
educational, religious, charitable, social, manufacturing or bank- 
ing institutions not under the control of the State, or to amend 
their charters; to incorporate school districts; to authorize the 
adoption or legitimation of children; to provide for the protec- 
tion of game; to summon or impanel grand or petit jurors; to 
provide at what age citizens shall be subject to any public duty; 
to determine the compensation of any county officer (except by 
a law in proportion to the population and services rendered ). 

This list is given in full, for it is curious both on account of 
what it contains, as well as what it omits. Clause XI provides 
that in all other cases where a general law can be made applica- 
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ble, no special law shall be enacted. But who shall judge 
whether a general law can be made applicable? Manifestly, to 
complete this scheme, and to prevent abuse by the legislature, 
the power should be expressly vested in the judiciary. Clause 
XII of this section then goes on to provide that the legislature 
shall enact general laws on these subjects which shall be uni- 
form in their operations. But then comes the proviso that 
nothing contained in this section shall prohibit the General 
Assembly from enacting special provisions in general laws, 
Does not this open the door to a virtual repeal of the preceding 
inhibitions? 

The same idea of limiting the power of the legislature is 
shown elsewhere in this constitution. Thus, Article IX, Sec- 
tions 2 and 9, provides that charters shall be granted, changed 
or amended only by general laws (except, etc.), but a special 
charter may be granted after the above inhibition is dispensed 
with by a two-thirds vote. 

An instance of the petty detail so often found now in State 
constitutions is to be found here in Article IV, Section 21, 
making it imperative upon the Governor to reside at the capitol, 
except in cases of contagion or the emergencies of war, but dur- 
ing the sittings of the General Assembly he shall reside where 
its sessions are held. 

Article V, on the Judicial Department, and Article VI, on Juris- 
prudence, are very long and contain many minute details more 
properly falling within the province of a legislature. 

One noteworthy change is made in Article VI, Section 3, 
ordaining a uniform mode of pleading without distinction between 
law and equity. 

It was proposed to give any city or town the power to form, 
alter or amend its own charter through a board of five freehold- 
ers elected for that purpose, subject to the ratification of the 
electors. This very proper extension of the right to home rule 
failed to pass, however. 

The National League for the Protection of American Institu- 
tions, petitioned the convention that a clause forbid any estab- 
lishment of religion or the prohibition of the free and full 
exercise of any form of religion. It was stated that twenty-five 
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of the forty-four State constitutions already contain similar pro- 
yisions. An unfavorable report was submitted and adopted on a 
clause to prohibit the intermarriage of blacks and whites. 

September 23rd, the extraordinary proposition was proposed 
for insertion in the constitution that no man should be allowed 
to marry until examined by a Board of Physicians and pro- 
nounced to be free from all diseases that would render him unfit 
to be a husband or a father. 

An ordinance was proposed forbidding the granting of divorces, 
continuing the existing law of the State, but for the sake of 
interstate comity, recognizing the validity of divorces granted in 
other States, if either party was actually a resident and citizen 
of such State. 

Later on, Senator Tillman read a very powerful and touching 
letter from a divorced woman, in consequence of which a clause 
was adopted admitting the validity of divorces granted in other 
States, but with the strange limitation that this is to apply only 
if the marriage be performed in South Carolina, and one of the 
parties live in another State. 

But even this failed of final adoption, and Section 3, of Article 
XVII, of the constitution, now reads: ‘* Divorces from the bonds 
of matrimony shall not be allowed in this State.’’ This does 
not apparently include the non-recognition of divorces granted 
in other States. But if it does, such denial of the validity of 
divorces granted elsewhere probably renders the clause uncon- 
stitutional and therefore void (see Section 1, Article 1V, of the 
constitution of the United States). 

Notwithstanding the growth of a better humanitarian spirit, 
after debate in which it was declared to be the will of the people 
of the State, the chain gang system was perpetuated in Sections 
6 and 9 of Article XII. 

Article XXII, Section 9, does away with the common law as 
regards the property rights of married women. In consonance 
with modern ideas it gives to married women the same power to 
contract and to be contracted with as if unmarried. 

It was proposed to abolish the right of dower in all lands 
alienated by the husband during the life of the wife, but no 
action was taken, the matter being left to the legislature. 
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It certainly would seem to be the function of the legislature 
and not of a constitutional convention to provide a scheme for 
codifying the statutes! See Article VI, Section 5. And the 
convention wasted much time in a discussion as to the compensa. 
tion of the codifiers. 

Article VII on counties, etc., contains many excellent provis. 
ions along with provisions that should not incumber a constitu. 
tion. It provides for the formation of new counties by the 
General Assembly upon petition and a vote by those affected, 

An interesting debate occurred on the subject of town govern. 
ment, the New England system being explained and extolled by 
delegate George D. Tillman. He argued strenuously for its 
introduction into South Carolina. It was stated that twenty-five 
towns have been incorporated every year for the last twenty-five 
years. This shows aremarkable disposition on the part of South 
Carolinians to incorporate themselves under the township system, 
Article VII, Section 11, gives power to the legislature to organize 
townships and to provide a system of township government — 
probably as the result of this discussion and explanation. 

A very proper limitation is placed by this Constitution upon the 
exercise of unlimited or oftentimes capricious power of the Leg- 
islature in granting or amending charters whether quasi-public 
or private. - Thus Article VIII, Sec. 1, provides for the organi- 
zation and classification of municipal corporations by the General 
Assembly under general laws. But a majority of the electors in 
the city or town must give their consent. 

The power to continue the peculiar ‘* Dispensary Law ’’ of the 
State is given in Art. VIII, Sec. 2. 

Article VIII prohibits prize-fighting. Section 7, Art. XVII, 
prohibits lotteries, their advertisement or the sale of lottery 
tickets. It is good to note the growth of a sound public opinion 
on these subjects, thus made manifest and strengthened through 
enactment in the organic law of the State. 

Article IX on Corporations is long, and reflects current public 
opinion on the necessity of limitations on their powers as well 
as on the powers of the General Assembly. In addition to the 
now usual provisions against the grant of special charters, the 
effect of the Interstate Commerce Act is shown in Section 4, 
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prohibiting discrimination in charges, ete. Section 7 prohibits 
yailroad and telegraph companies, etc., from consolidating their 
stock. All railroads in the State must be incorporated in the 
State (Sec. 8). 

Section 11 directs the General Assembly to provide by general 
law for the election of directors, etc., of all corporations, so 
that minority representation shall be secured. The result of 
this victory of the advocates of such a system will be watched 
with interest. 

It provides that, under such a law to be passed by the General 
Assembly, each stockholder in a corporation may cast as many 
votes as the number of shares he owns multiplied by the number 
of directors, casting such vote for any one candidate or distrib- 
uting it among two or more candidates. 

Changing the rule of the common law, Section 16, of Article 
IX, gives a right to employés of railroad corporations to sue 
the corporation for injuries, the result of the negligence of a 
fellow-servant. The objection was well raised that this is legis- 
lative work rather than the proper work for a convention, and 
is, moreover, class legislation. Nevertheless the section was 
adopted. But the General Assembly is authorized at the end 
of the section, to extend this remedy to any other class of em- 
ployés. 

The excellent feature is adopted in Section 13, Article X, of 
directing the adoption of but one assessment of all property for 
taxation, whether by the State, county, school or municipality, 
and this assessment shall be that made for State taxes by the 
State. 

Article XI, of Education, provides a complete educational sys- 
tem from the district school to the university. Separate schools, 
even normal schools, are provided for the colored race, and thus 
a due regard is manifest for their education. Full debate was 
had in the convention as to State aid to the colleges, it being 
urged that State aid should be extended even to denominational 
colleges, but Section 9 wisely provides in the fullest manner that 
the property or credit of the State shall not be given nor used 
in aid of any church or denomination. 

The want of wisdom in putting into a constitution details that 
VOL. XXXI. 14 


210 


31 AMERICAN LAW REVIEW. 


should be left to the legislature is illustrated here by the pro. 
vision that the General Assembly may provide for the mainte. 
nance of three colleges, named. Should a new college or univer. 
sity be formed, no matter when, that should receive State aid, 
as by a gift of land for a site, the constitution must first be 
amended. 

Section 12 provides that all the net income to be derived by 
the State from the sale or license for the sale of liquors, shall 
be applied annually to the support of the public schools. 

The convention adjourned sine die December 4th, 1895, and 
the new constitution went into effect December 31st, 1895, with- 
out submission to the people. 

One of the most noticeable features of this convention and its 
work is the want of knowledge shown of the proper sphere of 
a constitution and of the difference between what should be put 
into the constitution and what should be left for the legislature 
to enact as statutes. No one seems to have pointed out that a 
constitution should contain only the great fundamentals of the 
organic law, leaving the details of law-making to the legislature. 
The members of this convention failed to grasp this principle 
and therefore their work included too much mere law-making. 
It was even moved by one member ‘‘that there shall be no 
session of the legislature this year, but the convention shall do 
its work in its place.’’ It would have been but a step further 
for the convention to continue indefinitely in session and to carry 
on the government of the State. 

Equally out of place was the action of this convention in chang- 
ing the date of meeting of the legislature from November 26th to 
January 14th following. Howcan an ordinance! passed beforea 
new constitution is adopted, change the constitution already in 
force? It was the duty of the members of the General Assembly, 
under their oaths of office, to meet at the time and place fixed 
by law, and this convention had no power to alter this duty. 
The old constitution and the laws thereunder remained in full 
force and effect until the new constitution was adopted as a whole 
and went into effect. Until this was done, it seems clear that 


1 See also Article III, Section 9, to the same effect. 
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an ordinance of the convention passed before the new constitu- 
tion was adopted, postponing the time of meeting of the exist- 
ing General Assembly, was absolutely null and void. It is easy 
to see that this might give rise to important questions of law. 

Equally wrong was the action of the convention in establish- 
ing a new county, as was done, as already explained. This also 
was done, not in the constitution itself, but by an ordinance, 
thus perverting the proper function of ordinances passed by 
constitutional conventions. Their proper object is the settlement 
of business connected with the work of the convention or that 
which is ephemeral, and hence should not be put inta the consti- 
tution, which is to last indefinitely. A constitutional convention 
has no business to undertake legislative work and to enact new 
statutes under the guise of ordinances. _ 

Bearing this distinction in miad, the ordinances passed by the 
convention authorizing the auditing of the bills for printing for 
the convention, fixing the pay of the members and employés, 
providing for indexing, etc., the constitution, were proper and 
right, but the ordinances passed establishing a new county, post- 
poning the session of the General Assembly, providing for the 
payment of interest on the public debt, were improper and 
wrong. Right here we have an illustration of the error made 
by the convention in postponing the session of the General As- 
sembly from November to January, for this very postponement 
made it necessary for the convention to arrange for the pay- 
ment of the interest on the public debt, falling due January Ist. 
Had the General Assembly met in November, as was its duty, 
it would have provided for this payment, and the constitutional 
convention would not have been obliged to usurp its functions. 

The constitution also passed six ordinances declaring that 
nothing contained in this constitution shall inhibit the General 
Assembly from enacting laws necessary to carry into effect sub- 
scriptions to the capital stock of certain railroads already voted 
for and authorized by the qualified voters of the six counties 
named. This may have been merely excess of caution but it 
was clearly superfluous, for the convention could not impair the 
obligation of any existing contract. But no one pointed this 
out. The convention seems to have proceeded upon the theory 
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that it was supreme and that whatever it did was law. If con. 
stitutional conventions in general proceed in the future upon this 
theory, a new danger awaits us, and hence the propriety of this 
note of warning. There is no more critical period in the life of 
a State than when it is about to frame and adopt a new charter 
of government. The work should be done by those qualified to 
do it and among them should be at least some jurists and lawyers 
with a knowledge of the proper function of a constitutional 
convention. 

Equally in violation of the principles that should govern a 
constitutional convention was the adoption of this constitution 
and the declaring it operative as the supreme law of the State, 
without submitting it to the vote of the electors. It is true this 
has been done in other States also, but none the less is it a 
reprehensible custom and one that shows an ignorance of the 
proper procedure that should be followed in such cases. Judge 
Jameson in his great work on Constitutional Conventions has 
well pointed out the impropriety of this course and it is one that 
an enlightened public opinion should frown upon. A constitu- 
tional convention is not the people in convention assembled. It 
is only a meeting of representatives of the people, it being 
manifestly impossible for the people to assemble in convention. 
The people, by the vote of the electors, should have an oppor- 
tunity to accept or reject what their representatives have pro- 
posed as their form of government. 

Amasa M. Eaton. 


PROVIDENCE, RHODE ISLAND. 
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When confronting the contract of indorsement, the modern 
clearing house official does not seem to understand ‘‘ where he 
is at, nor why he is there.’’ He seems prone to ignore the ob- 
yious distinction between general indorsements, which transfer 
ownership of a fund, and restrictive indorsements, which retain 
ownership of the fund, while declaring express trusts. He fails 
to comprehend that every general indorsement involves two con- 
tracts: a contract of sale, which is governed by common law 
rules; and a contract of indemnity, which is the creature of the 
law merchant. And because courts observe this broad distinc- 
tion, and adhere closely to rules of the law merchant, clearing 
house people seem disposed to misrepresent the courts, and even 
go so far, in some instances, as to question judicial integrity. 
Some notable instances of this unwise propensity occurred during 
the past year. But there is no necessity for any misunderstand- 
ing; nor is there any excuse for assailing thecourts. The plain 
truth is, not that courts have changed their views, but that clear- 
ing houses have sought out new and strange devices of a charac- 
ter unknown to the law merchant; and have attempted, against 
the protest of courts, to fasten their new, untried inventions 
upon the business world. Since the advent of Lord Mansfield, 
the legal character of the contract of indorsement has not 
changed; because the reasons which underlie that contract are, 
in these closing years of the nineteenth century, precisely what 
they were five generations ago. 

And yet, in the midsummer of 1896, the country was flooded 
with circulars, emanating from clearing house sources, which 
conveyed an impression that recent decisions by the highest 
courts had either reversed or seriously impaired the ancient rule. 
Many of those circulars hinted at recent decisions by the New 
York Court of Appeals. Some alleged newspapers took up the 
cry, but credited the recent decisions to the United States Su- 
preme Court. All this promiscuous literature was misleading, 


214 31 AMERICAN LAW REVIEW. 


because neither of those courts has taken any new departure, 
The legitimate result was to awaken, among individual bankers 
and their patrons, a feeling of needless anxiety and distrust, 
utterly needless, because the law of indorsement has remained 
unchanged for generations past, and is likely to remain undis. 
turbed for generations to come. Five cases, covering almost 
every conceivable phase of the law of indorsement, were 
reported during the year 1896.1 One legal principle which 
governs all these cases is simply this: Every contract 
of indorsement must be construed in strict accordance 
with the terms of that indorsement; restrictive terms must 
not be enlarged, to convey ownership of the fund; nor can gen- 
eral terms be so restricted as to show the relation of principal 
and agent. The case first in order of time, and the one which 
has occasioned some unjust comment, is Crane v. Bank, decided 
February 17, 1896. The undisputed facts were substantially 
these: March 13, 1891, the Anglo-California Bank, of San Fran- 
cisco, made its draft on the Fourth Street National Bank, of 
Philadelphia, in these terms: ‘* Pay to the order of Charles 
Early, nineteen hundred and ninety dollars.’’ Five days later, 
Early indorsed, to the Keystone Bank, of Philadelphia, in these 
terms: ‘* Pay to the order of John Hays, cashier for account of 
Crane, Parris & Co., of Washington, D. C.”’ Bearing these 
two indorsements, this paper reached the Keystone, by due 
course of mail. Both the Keystone and the Fourth Street 
then belonged to the Philadelphia Clearing House Association. 

On the morning of March 20, 1891, when that association 
opened for business, this draft was presented by the Keystone, 
and was duly honored by the Fourth Street. There was then 
a clearing house balance against the Keystone of more than 
$47,000. This balance it was unable to pay, and, therefore, 
instead of ‘* clearing ’’ on that day, as other banks did, its doors 
were closed and government officials took possession. Under 
those circumstances, the clearing house assumed to pocket the 
proceeds of this draft, and credit the same to the Keystone, 


2 Hutchinson v. Banking Company (N. C.), 25 S. E. Rep. 971; Bank v. 
(N. Y.), 44N. E. Rep. 775; Boykin v. Johnson (N. D.), 69 N. W. Rep. $9; 
Bank, 118 N. C. 568; Bank v. Bank Crane v. Bank, 173 Penn. St. 566. 
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instead of remitting to the real owners. Crane first sought to 
collect from the clearing house officials; but the result was to 
develop the fact that the Phliadelphia Clearing House Associ- 
ation, like the Detroit Lime Kiln Club, has no standing before 
the courts, being neither a corporation, a joint-stock company, 
nor a partnership. This suit was then brought against the 
original drawee ; the latter resisted, alleging that it had already 
paid by turning the money over to the clearing house. Speak- 
ing for the full bench, Justice Williams characterized that 
defense thus: ‘* Plaintiffs were, on March 19th, owners of this 
draft. On that day they indorsed specially to the Keystone, 
stating, in the indorsement, that its purpose was the collection 
of the amount, for their own credit. The effect of that indorse- 
ment was to make the Keystone the agent of the indorsers, for 
the single purpose named. Thetitle to the draft passed, only so 
faras was necessary for the purpose of the agency created by the 
indorsement ; ownership of the proceeds remained all the while in 
the indorsers. This draft had not been collected, and remained 
the property of Crane, as fully as before. The clearing house 
had no right to demand or to receive the amount from the drawee, 
unless it did so in completing the day’s clearing for the Keystone; 
and, if it had demanded and received it for that purpose, it would 
have held the money for the owners of the draft, and would 
have been accountable to them for it. But it did not assist the 
Keystone to clear. It demanded and received the amount of 
this draft from the defendant, and appropriated it to the pay- 
ment of the Keystone’s indebtedness to the clearing house. 
This is the ‘payment’ set up. It is a payment to one who 
was a stranger to the draft, who had no interest in the proceeds, 
and no authority to act as agent for the owners. No reason has 
been suggested for supposing that the clearing house had 
acquired, or could acquire, a title to this draft, by the mere 
accident of having it in possession. If the Keystone had 
attempted to make title to the clearing house, by indorsing the 
draft over to it, that would have been wholly inefficient, because . 
notice of the limited interest of the bank was written into the. 
indorsement, and any party taking as indorsee of the bank 
would be bound to take notice of its want of title and its inabil- 
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ity to confer one. The drawee had notice, therefore, by the 
indorsement, that the clearing house had no title, and that pay- 
ment to it would be at the risk of the payor.’’ 

This opinion, it will be observed, is directly in line with that 
of Justice Miller, in Sweeney v. Easter,! decided in December, 
1863. In that case, it will be remembered, Judge Miller said; 
**The words ‘for collection’ evidently had a meaning. That 
meaning was intended to limit the effect which would have been 
given to the indorsement without them; and warned the party 
that (contrary to the purpose of a general indorsement), this 
was not intended to transfer ownership of the note or its pro- 
ceeds. This indorsement was not intended to give currency or 
circulation to the paper. Its effect was just the reverse. It 
prevented the circulation of the paper, and its effect was limited 
to an authority to collect it.”’ 

To the careful student of jurisprudence it will appear obvious 
that Judge Williams is not only directly in line with Judge 
Miller but that he is, in fact, bulwarked on every side by an 
overwhelming array of judicial authorities. And yet, in thus 
turning the judicial searchlight upon the peculiar methods of 
those clearing house people, and in thus standing by the ancient 
landmarks of the law merchant, Judge Williams had the misfor- 
tune to call down, upon his devoted head, the wrath and scorn 
of the Banker’s Magazine. Considering the bare modicum of 
useful information which it possessed and could impart, that 
magazine, in its issue of July, 1896, devoted a generous share 
of its editorial space to a criticism of this Pennsylvania decision. 
That editorial deserves to be rescued from the obscurity where, 
for six months, it has reposed, and given the widest possible 
notoriety, because it is a remarkable document; remarkable, 
alike, for what it contains and for what it does not contain, for 
its concealments and for its disclosures. 

Here it is: ** The decision is important in its consequences, as 
it makes banks which have paid a draft through the clearing 
house liable to pay it a second time, if the bank in which the 
check was deposited fails before it pays the depositor the amount 
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of the draft. The facts were that Crane, Parris & Co., sent a 
draft for $1,990 to the Keystone Bank, for deposit and collec- 
tion. On the morning of March 20, 1891, at half-past eight, the 
Keystone sent its clerk to the clearing house with a package of 
checks and drafts on other banks, amounting to $70,005.46. 
The other banks presented checks and drafts on the Keystone, 
for $117,035.21, thus making the Keystone a debtor, in 
exchanges, for $47,029.75. At half-past ten, that morning, the 
Keystone was closed by the bank examiner, and the balance due 
by it was not paid. The other banks were compelled to pay the 
clearing house manager the amount of checks held by the Key- 
stone on them, and of course did not receive payment of the 
checks for $117,035.21, which they held on the Keystone; so 
that they paid out $70,005.46 which they owed, and lost $117,- 
035.21 which was due to them. Among the checks on the 
Fourth Street presented by the Keystone, was the check depos- 
ited, in the Keystone, by Crane, Parris & Co., and the proceeds 
of that and other checks passed through the clearing house by 
the Keystone were used in paying the indebtedness of the Key- 
stone to the other banks. Crane, Parris & Co., first sued the 
clearing house committee, for the amount of their draft, but the 
court decided that the clearing house committee merely furnished 
a place for making exchanges, and was not the collector of 
checks and drafts, and consequently was not responsible. Then 
Crane, Parris & Co., sued the Fourth Street, and obtained a 
judgment which compelled the bank to pay the draft on it a 
second time. The justice of this decision is not apparent.”’ 
Having thus distorted the facts, that editorial next proceeds 
to crucify the law, thus: ‘¢ 1. The law is that when a person 
deposits a check or draft, or leaves it for collection, the bank 
becomes the owner of the check or draft, and is liable to the 
depositor for the amount of it when collected. The bank owns 
the check and owes the amount of it, when collected, and the 
bank selects the mode of collecting the check. The transaction 
is not a bailment, where it is expected that the thing deposited 
is to be returned.’’ 2, The Fourth Street had actually paid the 
draft sued upon, in the manner and through the agency selected 
by the Keystone. 3. Had the balance of exchange, on the day 
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the Keystone failed, been in its favor, no one would contend 
that the Fourth Street would have been liable to pay the draft a 
second time. 4. The Keystone was solvent, when the exchanges 
were made, and the balance struck. Yet, because the Keystone 
did not pay the balance due by it, the Fourth Street, which did 
pay, is required to pay a second time. A logical result of the 
decision is that every depositor in the Keystone Bank, whose 
checks were paid through the clearing house that morning, may 
sue the banks which have paid them, and compel said banks to 
make payment a second time. A decision which produces such 
results cannot be right.”’ 

Extended comment on the foregoing would be clearly a work 
of supererogation. The journal in which it appeared as an edi- 
torial is now in the fiftieth year of its existence; but if the 
above is a sample of the mental sustenance it has generally dealt 
out, it is not surprising that its patrons often find themselves in 
the meshes of the law. The record in this Pennsylvania case 
shows a deliberate breach of trust, connived at by clearing house 
officials, a fraudulent conversion of money known to belong to a 
Washington firm. That record shows a deliberate conspiracy of 
which this clearing house was the instigator and the beneficiary, 
the Keystone bank a mere scapegoat, and this Washington firm 
predestined victims. A more palpable skin-game than the one 
thus perpetrated upon Crane, Parris & Co., could not have been 
worked by these clearing house gentry, even had they been 
lineally descended from those thieving money-changers once 
scourged out of the temple. And the soup of which Oliver 
Twist so inconsiderately demanded a further supply, was, I sub- 
mit, no more transparent, no less substantial, no thinner, than 
the defense of those conspirators, thus ostentatiously paraded 
by the Bankers Magazine. Its pretended statement of facts is 
false and misleading. It alleges that the paper was sent to the 
Keystone ** for deposit and collection.’’ The unquestioned fact 
is that paper was sent ‘‘for collection and remittance,”’ as in 
one of the North Carolina cases, infra, and was indorsed to that 
effect. 

The editorial, both in its statement of facts and in its con- 
clusions of law, utterly fails to distinguish between restricted 
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and general indorsements. And a careful perusal of those legal 
conclusions will go far towards convincing the unprejudiced 
reader that, down on Manhattan Island, law books must be 
largely made up of what that editor does not know about the 
jurisprudence of his country. Again, that journal plumes itself 
on the fact that, to borrow its own words, ‘¢ all the latest decis- 
jons affecting bankers, rendered by the United States courts, 
and State courts of last resort, will be found in the Magazine’s 
Law Department, as early as obtainable.’’ Yet, notwithstand- 
ing that high-sounding flourish, readers of that journal will search 
its pages in vain for any mention of the New York, North Caro- 
lina and North Dakota cases above cited, each of which directly 
affects the banking interest, each of which discusses the con- 
tract of indorsement, and each of which is directly in line with 
the opinion of Judge Williams. Turning away, for example, 
from the six-foot boiler and ten-foot whistle of the Bankers 
Magazine, to an examination of these recent cases, we shall find 
four different opinions, each written by a different judge; we 
shall find that neither of those opinions refers to either of the 
others; we shall find the different opinions so near together, in 
point of time, that neither judge could have known what was 
said by any other; we shall find each of these four judges in 
accord with Judge Williams; we shall find the five judges, 
representing New York, North Carolina, North Dakota and 
Pennsylvania respectively, actually keeping step, ag if they 
really touched elbows. And the reason for that consensus of 
opinion is obvious — those five judges have camped on the trail of 
Mansfield and Marshall, of Kent and Story, of Bleckley, Black 
andCooley. In their different and widely separated jurisdictions 
each of those judges seems disposed to heed the injunction, 
* Remove not the ancient landmark which thy fathers have set.”’ 

Three months before the publication of that editorial criticism 
came the case of Boykin v. Bank,! decided March 31, 1896, and 
being one of the several cases growing out of the failure of the 
Bank of New Hanover, at Wilmington, N.C. Boykin sued the 
Bank of Fayetteville, to recover the proceeds of a draft drawn 
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by him and indorsed ‘for collection and remittance,” to the 
New Hanover. The indorsee sent the paper to defendant; the 
latter made collection and credited the proceeds to the insolvent 
New Hanover. Speaking for the full bench Justice Clark gaid 
this: ‘* The indorsement ‘ for collection’ was notice to defend- 
ant that plaintiff was owner, and that the Wilmington bank was 
merely an agent. If defendant had actually paid the money, to 
such agent, before any notice from the principal, it would have 
been a discharge of liability; but there has been no payment, 
simply an entry on the books, to the credit of the Wilmington 
bank, which was an authority to that bank to draw; but this 
could be corrected, by a counter entry and by notice to the Wil- 
mington bank that the money had been paid to the principal. 
As the latter bank has become insolvent, and has gone into 
liquidation, it was proper that the principal should intervene, and 
not permit the fund to go into the hands of his insolvent agent. 
Had defendant refused to pay the money over to the Wilmington 
bank, it is settled that the latter could not maintain an action to 
recover from defendant, but plaintiff alone could maintain such 
action, being the real party in interest.’’ 

The case next in order of time was Hutchinson v. Banking 
Company,! decided by the New York Court of Appeals, October 
6, 1896. The cases thus far quoted from are instances where, 
while the indorsement was restrictive in terms, parties claiming 
under that indorsement claimed ownership of the fund; but in 
this New York case we find those conditions exactly reversed. 
Here the indorsement was unrestricted in terms, yet the indorser 
sought to show by parol that his indorsee was merely a collect- 
ing agent. These were the facts: The suit arose from a draft 
made by the Interstate Mortgage Trust Company, of Greenfield, 
Mass., on the Packard National Bank, also of Greenfield, payable 


to the order of one Kaulback. That draft was three times 
indorsed, thus :— 


Pay to the order of Hutchinson.’’ (signed). Kaulback.”’ 


Pay to Patton, or order,’’ (signed), Hutchinson.” 
** For deposit, to the credit of Patton.’ (signed), ‘‘ Patton.” 


1 44.N. E. Rep. 775. 
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Patton deposited this draft, bearing these and no other indorse- 
ments, with defendant, and was credited therefor on his pass 
book. Defendant then indorsed the draft ‘‘ for collection,’’ 
over to the First National Bank, also of Greenfield. The paper 
was promptly honored, and defendant received the proceeds 
thereof by due course of mail. Meanwhile Patton had made an 
assignment, being wholly insolvent, and defendant being one of 
his principal creditors, appropriated such proceeds, and gave 
him credit therefor. At this juncture Hutchinson came forward 
and demanded such proceeds from defendant, alleging, as the 
reason for such demand, that he really owned this paper, at the 
time it was deposited with defendant; that he never sold it to 
Patton, but merely intrusted it to him for collection, and with 
verbal instructions to deposit the draft with defendant, for col- 
lection. In other words, Hutchinson sought, by parol, to con- 
tradict and vary the terms of his written contract; and to show 
that his indorsement, though in general terms, was designed to be 
restrictive in its effect. For most obvious reasons he could not 
recover, against a bona fide holder; because every party to com- 
mercial paper is bound by the terms of his contract. In send- 
ing the plaintiff out of court, empty-handed, Justice Bartlett 
closes a very able opinion, thus: ‘* Hutchinson made this result 
possible by indorsing the draft generally, when ordinary pru- 
dence dictated that he should have indorsed it for collection.”’ 

Next in order of time comes Bank v. Johnson,! decided by 
the Supreme Court of North Dakota, November 14, 1896. The 
facts were these: Geschke, the owner of a certificate of deposit, 
issued by the Lloyds National Bank, of Jamestown, N. D., in- 
dorsed it thus: ‘* Pay, to the order of the Bank of Anacortes, for 
collection account of Geschke.’’ The Anacortes indorsed ‘¢ for 
collection ’’ to plaintiff bank. Plaintiff sent it to the Lloyds, 
and the latter responded by sending its draft on a St. Paul bank. 
On receipt of such draft plaintiff credited the amount thereof to 
the Anacortes, and forwarded the paper to its St. Paul corre- 
spondent for collection. This draft was dishonored; and, as a 
matter of fact, both the Anacortes and the Lloyds were insol- 
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vent, and the latter passed into the hands of defendant Johnson 
as receiver. On being notified that the paper had been dishop. 
ored, plaintiff charged the amount thereof, back to the Anacor- 
tes. The record shows that five different banks became mixed 
up in the attempt to collect a certificate issued by one of them, 
but nothing came of it. There were entries and counter entries, 
all along the line, but not a dollar was realized by the creditor, 
A more disgraceful and hopeless muddle would be difficult to 
conceive. Indeed, it could not well have been more disgraceful, 
had each of the participating banks been a patron and disciple of 
the Banker’s Magazine, and taken its cue from that journal, 
As receiver of the insolvent Lloyds, defendant Johnson came 
into possession of certain dividends. These were sued for by 
plaintiff bank, upon the ground that it had made advances to 
the Anacortes, from which the collection was received, upon the 
faith of that collection. Geschke, the real owner of the fund, 
and the unfortunate victim of all these transactions, was per- 
mitted to intervene. Johnson, as receiver, brought the disputed 
fund into court, to abide the event of the suit. Owing to the 
number of banks involved, and their entries and counter entries, 
the matter was somewhat complicated. Fortunately for the 
honest administration of justice, however, the duty of writing 
the unanimous opinion of the full bench was placed in safe 
and able hands. That duty was devolved upon Justice Corliss, 
in whose comprehensive mental grasp the whole problem becomes 
plainer than any pike staff. So far as my reading goes, neither 
Stone, of Alabama; Bleckley, of Georgia; Cooley, of Michigan; 
Church or Folger, of New York; nor Black, of Pennsylvania, 
has left on record an abler opinion, on any question of commer- 
cial law. To those who are disposed to cavil and fling at the 
** cowboy ”’ law of the ** wild and wooly West,’’ I commend this 
opinion as richly meriting a careful perusal. Among other things 
he said, in substance, this: ‘*The certificate issued by the 
Lloyds was the property of Geschke. He did not sell it to the 
Anacortes, but merely intrusted it to such bank, as his agent, to 
collect the same, and to place the amount to his credit. By in- 
dorsing it for collection and credit, he notified the whole world 
that he had not parted with his title to the paper; that whoever 
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might secure possession of it, in the process of making collection 
according to the usages of banks, would hold it as his property, 
and, therefore, could not treat it as the property of any other. 
Again, he said in substance: ‘* This certificate being, to plain- 
tiff’s knowledge, the property of Geschke, plaintiff could not 
make advances thereon to the Anacortes, or in any manner deal 
with it except as the property of Geschke. Until it should have 
collected the same, the relation of principal and agent would 
exist between plaintiff and Geschke. Any advance or credit 
which it might make prior to that time would not in any man-. 
ner prejudice Geschke’s right to it, or to other property which 
had been substituted for it.” And again: ‘If plaintiff had 
actually collected the sum due on this certificate, it could law- 
fully have credited the amount of such collection to the Ana- 
cortes, and thus have transmuted its relation of agent for the 
owner to that of debtor to the Anacortes * * * But plain- 
tiff did not receive cash in making the collection. It violated 
its duty to Geschke, in two important particulars. It sent the 
paper direct to the debtor; and it accepted a draft instead of 
money in payment. That it should not have sent this paper direct 
to the debtor is obvious;? it is equally true that it had no 
authority to receive anything but cash in payment.2 * * * 
Up to the moment of receiving cash, the relation of principal 
and agent remains unaltered. Whatever changes of form the 
principal’s property undergoes, while in the hands of the agent, 
it is still the property of the principal, and he may follow it as 
such. If the agent surrenders the paper, or receives other paper 
in its place, the principal may claim the substituted paper, or he 
may repudiate this act of his agent, and claim the original paper 


1 Bank v. Bank, 76 Ind. 61; Claflin Bank v. Armstrong, 148 U.S. 60; Bank 
v. Wilson, 51 Iowa, 15; Armstrong v._ v. Bank, 155 U. S. 566. 

Bank, 90 Ky. 431; Tyson v. Bank, 77 2 Citing Bank v. Packing Company, 
Md. 412; Bank v. Bank, 148 Mass. 553; 117 Ill. 100; Bank v. Goodman, 109 
Bank v. Clark, 23 Minn. 263; Bank v. Penn. St. 422. 

Hanson, 88 Minn. 40; Hoffman v. § Citing Levi v. Bank, 15 Fed. Cas. 
Bank, 46 N. J. Law, 604; Naser v. 415; Bank v. Ashworth (Penn.), 16 
Bank, 116 N. Y. 192; Bank v. Hubbell, Atl. Rep. 596; Foster v. Rusken 
117 N. Y. 384; Bank v. Gregg,79 Penn. (Wyo.), 25 Pac. Rep. 470. 

St. 384; Blaine v. Bourne, 11 R. I. 119; ‘ 
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at the hands of the debtor. The latter is bound to take notice 
of the limitation on the power of the agent, which renders ny. 
gatory every act he does in connection with the collection, unless 
it is the surrender of the paper to the debtor for cash.”’ 

If the mind of the editor of the Banker’s Magazine is at al] 
open to conviction, touching the law of indorsement, he will find 
much wholesome instruction in the broad-gauge opinion from 
which the above is taken. The commercial law adjudications 
of last year were very handsomely rounded up by the case of 
National Citizens Bank, of New York v. Citizens National Bank, 
of Raleigh,’ decided by the Supreme Court of North Carolina, 
November 24, 1896. The facts were these: A resident of 
Raleigh drew his check, in favor of a resident of New York City, 
which plaintiff undertook to colléct. To that end, plaintiff 
indorsed the paper, thus: ** For collection, for account of 
National Citizens Bank, of New York.’’ Thus indorsed, the 
paper was sent to the Bank of New Hanover, at Wilmington, 
The latter indorsed it thus: ‘* For collection, account of Bank 
of New Hanover, Wilmington, N. C.’’ Bearing these two 
indorsements, this paper was sent to defendant bank. The lat- 
ter at once credited the amount to the New Hanover, and, on the 
same day, collected from the payor. During all these transac- 
tions, the New Hanover was really insolvent; as a matter of 
fact, its deed of general assignment was recorded only fifteen 
minutes after it had been credited with the amount of this check. 
And even after making such credit, there was a balance against 
the New Hanover in favor of defendant. For that reason 
defendant refused to pay such proceeds, and this action was 
brought to recover the same. Plaintiff recovered judgment, 
from which defendant appealed. 

Justice Montgomery, speaking for the full bench, said this in 
substance: ‘* There was no error in rendering the judgment. 
Defendant saw from the indorsement on the check, that it was 
the property of plaintiffs and that the New Hanover was merely 
an agent to collect it for plaintiffs.? If there ever had been any 
conflict in the decisions of this court on the subject-matter 


1 25S. E. Rep. 971. ? Citing Boykin v. Bank, 118 N. C. 568. 
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embraced in this opinion before the case of Boykin v. Bank, 
was decided, that opinion would seem to have resolved the 
doubt. It was held in that case, in substance, that wherever it 
appeared on the face of the paper that it was in the possession 
of a bank for collection, the proceeds were the property of the 
owner; and that the actual collecting bank is liable to the 
owner in case of the insolvency of any intermediary bank which 
has received it for collection, unless the actual collector had 
remitted the proceeds or its equivalent to the bank from which 
he received it, before he had notice of that bank’s insolvency. 
Simply entering credits, on mutual accounts between the actual 
collecting banks and their intermediaries, will not protect the 
actual collector from the demands of the owner. For their own 
convenience, it may be well for banks to observe such rules, but 
they will not be allowed to work injury and loss to owners of 
checks and drafts, who send them out to be collected and the 
proceeds returned to them.”’ To recapitulate. All these cases 
recognize the very obvious principle that all parties to a contract 
of indorsement must stand or fall by the precise terms of that 
indorsement. Every person dealing with the indorsed instrument 
has a right to assume, and must assume, that the contract is pre- 
cisely what, upon its face, it purports to be, neither more nor less, 
andthat its terms will not be varied. Take the every-day case of an 
indorsement ‘‘ for collection,’’ like any of those above set forth: 
The relation between indorser and indorsee is that of beneficiary 
and trustee; and this is an express trust, pure and simple. 
But if the indorsee transfers either the paper or its proceeds to 
any third person having notice of the indorser’s equities, such 
transferee will be a constructive trustee for such indorser. It is 
upon this familiar principle that indorsers are so often permitted 
to reclaim the fund from a transferee of the indorsee. 

It is never safe to intermeddle with a trust fund; whoever 
takes it without consideration and without notice, or pays full 
value, but with notice, must respond to the beneficiary. In 
conclusion: It will be observed that Judge Williams was clearly 
right, and the Bankers Magazine just as clearly wrong. It 
will be further observed that the opinion of Judge Williams is 
not only sound in legal principles, but that he isin the right line 
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of judicial authority. It is not merely the Supreme Court of 
Pennsylvania, therefore, but the current and weight of judicial 
authority, generally, against which this Manhattan Island fog. 
horn lifts up its feeble voice. Because, if there was injustice in 
the decision rendered by Judge Williams, then nearly every 
case, on either side of the Atlantic, involves a denial of justice, 

Whenever a judicial officer, who has done neither more nor 
less than his official duty, and whose lips are sealed for the time 
being, is assailed —the matter comes home to all of us. And 
if the assailant appears to have taken shelter behind the breast- 
works of impersonal journalism, more especially, it is the right 
and duty of law-abiding citizens to speak, and in no uncertain 
terms. In thus speaking, a spade should be called a spade— 
not hinted at, as being an oblong garden implement. 


Gro. C. Worrts. 
St. Louis, Mo. 
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In the interesting little work of the historian, Edward A. Free- 
man, entitled, ‘* The Growth of the English Constitution,’’ es- 
pecial prominence is given to the tendency of our modern social 
system to work back to the principles and the simplicity of 
Anglo-Saxon law and custom. A comparison of our American 
fee simple, the highest estate in real property, with the tenure 
of and estates in land in Anglo-Saxon days, will furnish a very 
striking example of this tendency. 

Under the Anglo-Saxon land system, land held by 4oc; that 
is, by a grant evidenced by a written charter, corresponded 
very closely to our modern estate in fee simple. The owner 
could freely alienate it if he chose during his life, he could dis- 
pose of it by his last will, or if he died intestate, it descended to 
all his sons in equal shares, and it was, moreover, subject to be 
taken for his debts.! 

When, with the advent of the Normans, the feudal system 
became fully established on English soil, these distinguishing 
features of the boc-land disappeared almost completely, to be 
regained little by little, at the hands of Parliament in a legal 
struggle lasting through six centuries. 

The feudal system forbade any alienation whatever of the 
land, except by consent of the parties, the lord and vassal. 
Thus a vassal could not alienate his holding without the consent 
of his lord, nor could the lord alienate his seignory without the 
consent of his vassal. Naturally, therefore, land held by a feudal 
tenure could not be subject to the debts of the holder, and it 
was for the same reason impossible for the holder to dispose of 
it by will, since the consent of the lord, required by the close- 
ness of the bond, manifestly cannot be given in case of a will.? 
But a feud might be heritable, for in granting it, the lord had a 


11 Washburn Real Prop. *16 and —=* 1 Washburn Real Prop. *27, 28. 
cited authorities. 
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right to prescribe the duration of the estate. So it might at 
first, and also at the time of the Norman Conquest, at least jf 
held by socage tenure, descend to all the sons equally. But as 
early as the reign of Henry III, if not from the time of the Con- 
quest, descent to the eldest son by primogeniture became the 
law of England.'’ Thus, after the establishment of feudal ten- 
ures in England, but one characteristic of the Anglo-Saxon land 
system survived, and that was the doctrine of heredity in land. 
Whether a semi-feudal system prevailed previously to the con- 
quest, it is not for our present purpose necessary to inquire, 
Certain it is that the conception of an indissoluble bond between 
the lord and tenant was not a part of the Anglo-Saxon-system. 
It was therefore natural that the energies of the English peo- 
ple should be devoted to the breaking of this feudal bond which 
held them in subjugation, and the long contest waged in Parlia- 
ment and the courts, aided by periodic uprisings of the people, 
did not come to an end until freedom of alienation was again 
recognized as an integral part of ownership in English land. 
Before tracing the legal history and outcome of this contest, 


let us pause to note that the characteristic first to be restored to, 


the land law was that of liability for the debts of the owner. 
The growing spirit of trade and commerce made this absolutely 
necessary, and by the statute De Mercatoribus in 1285,’ this 
restoration was accomplished five years before the great statute 
of Quia Emptores completed the work of restoring freedom of 
alienation to the land law of the kingdom.® 

We turn now to trace the legal history and effect of the great 
statutes of Quia Emptores and DeDonis. To do this a brief 
summary of the leading features of the feudal system is nec- 
essary. 

The feudal system pure and simple consisted in the distribu- 
tion of land to certain men by the king, which land these men 
in turn parceled out to their followers. Those holding directly 
of the king were the tenants in capite or chief tenants. The 
vassals of the tenants in capite were mesne tenants. At this 
point the ideal feudal distribution ends, but there was in fact 


11 Washburn Real Prop. *28 and 2 18 Edw. I. 
note; 2 Blackstone Com. *56, 57. 3 1 Washburn Real Prop. *54, 60. 
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another division of the land, and a practice known as subinfeuda- 
tion. The mesne tenants would parcel out their lands to men 
who should hold the same directly of them, rendering in return 
services to these mesne tenants, who thus stood in the relation 
of lords.! Tenants thus holding of mesne tenants are known to 
the law as tenants au paravail, and the mesne tenants of whom 
they hold, are in respect to these their vassals, mesne lords. A 
careless use of terms by constitutional writers often confuses 
this matter by the application of the term mesne tenants to ten- 
ants au paravail. 

It is readily seen that subinfeudation was a custom highly 
detrimental to the power of the king’s tenants in capite. The 
revenue from the lands of their tenants was in fact due to them, 
but they did not get it, because these tenants, having made 
themselves lords by this subdivision of their own holdings, 
retained the greater part of these revenues on the ground that 
they were due to themselves from their own tenants au paravail. 
The energy of the chief tenants would then naturally be devoted 
to the extirpation of a custom so injurious to them. 

The oath of allegiance which William the Conqueror, follow- 
ing the example of Charlemagne, exacted of lords and tenants 
alike, did not in the least hinder subinfeudation, as there is rea- 
son to suppose that sagacious monarch hoped it might. For 
the oath of fealty and homage to the feudal lord has always been 
carefully distinguished from the oath of allegiance to the sover- 
eign. The latter merely binds the subject to follow the standard 
of his king in time of war in preference to the banner of his 
lord,? and, as a matter of fact, the tenants under subinfeudation 
took the oath of allegiance equally with their lords, the mesne 
tenants.® 

A Magna Charta of Henry III. attempted to check subinfeu- 
dation by prohibiting a complete alienation of the lands of mesne 
tenants, and allowed them to make a partial alienation only upon 
condition that sufficient land should be retained to answer for 


1 Hallam Middle Ages, Chapter II, Supplemental Notes (1848), p. 279, 
part I, p. *92. note 150; 1 Washburn Real Prop. *19. 

® Hallam Middle Ages, Ch. II, pt. 31 Palgrave Rise and Progress 
I, p. *97; Ch. VIL, pt. II, p.*3land Eng. Comwith. 201. 
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the service to the chief lord, which, in practice, was regarded ag 
one-half.? 

It was not clear, however, whether after all this statute had 
abrogated the consent of thé lord to his tenant’s alienation, or 
even whether the tenant could alienate in any manner his entire 
fee. So subinfeudation still flourished and the chief lords of 
the kingdom were compelled to stand by and see the revenue 
which was due to them retained by their vassals, whose coffers 
were filled by the tenants of the subfeuds. 

In the reign of Edward I. the attempt to break up subinfeu- 
dation succeeded by the passage of the celebrated statute of 
Westminster the 3rd, called Quia E’'mptores? whose actual effect 
was to restore to English land the ancient Anglo-Saxon quality 
of freedom of alienation, while its real purpose was to strengthen 
the power of the greater barons, the king’s tenants in capite by 
eradicating subinfeudation. This, if accomplished, would make 
them the sole lords in the kingdom, to whom all feudal services 
and incidents should alone be rendered. This purpose is une- 
quivocally expressed in the preamble : — 

‘‘Forasmuch as purchasers of the fees of great men and 
other lords have many times heretofore entered into their fees, 
to the prejudice of the lords, to whom the freeholders of such 
great men have sold their lands and tenements to be holden in 
fee of their feoffees and not of the chief lords of the fees, where- 
by the same chief lords have many times lost their escheats, 
marriages and wardships of lands and tenements belonging to 
their fees: which thing seemed very hard and extreme unto 
those lords and other great men,”’ etc. 

But this purpose could never be accomplished so long as the 
consent of the mesne lord continued necessary to the alienation 
by his tenant au paravail of the subfeud. He would never give 
his consent to an alienation which was to take his income out of 
his hands and ipso facto place it in the hands of another. The 


1 2 Bl. Com. *287-289; Charter of 9 were other Magna Chartas in English 
Hen. III. c. 32. Note: Washburn and history than the Great Charter of 
Hallam speak of this as a provision of John. 
the Magna Charta of John. The con- 2 18 Edw. I., C. 1; 1290 A. D. 
fusion is due to the fact that there 
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only way to get the subfeud and its revenue was to dispense 
with the consent of the mesne lord. This was accordingly done, 
and in the words of the statute: ‘‘ From henceforth it shall be 
lawful to every freeman fo sell at his own pleasure his lands and 
tenements, or part of them, so that the feoffee shall hold the 
same lands or tenements of the chief lord of the same fee by 
such service and customs as his feoffee held before.’’ 

The purpose then of this famous statute was exactly that of 
the statute of Westminster the 2nd,! called De Donis, passed 
five years before. That purpose was, to get into the hands of 
the king’s chief tenants all the lands of England with their 
attendant wealth and revenues and there to hold them, from 
generation to generation. The act De Donis provided for the 
entailment of estates without any power of alienation of the 
same; the statute Quia Emptores allowed alienation of estates 
already alienable, but only on condition that the alienation 
should pass them into the hands of the chief tenants of the king. 

But it should be carefully observed that the statute Quia 
Emptores had no application to the lands holden by these same 
chief tenants. They remained in the feudal statu quo. No 
alienation of the fees held by the chief lords was possible with- 
out the consent of their tenants, whether occurring before or 
after the passage of Quia Hmptores. It is singular that so 
accurate a writer as Hallam should have made the error of sup- 
posing a possible alienation of a chief feud by force of Quia 
Emptores* basing upon it a theory of the multiplication of the 
numbers of the greater barons and the reduction of their dignity. 
His earlier statement ® is the correct one: ‘‘ The tenants of the 
crown were not included in this act * but that of 1 Edward III.5 
enabled them to alienate upon the payment of a composition 
into chancery, which was fixed at one-third of the annual value 
of the lands.’’ ® 

The intended effects of this statute of Quia Hmptores were 
secured. Subinfeudation was crushed. The only feudal lords 


113 Edw. I. c. I (A. D. 1285). 8 Middle Ages, ch. II. pt. I, p. *103. 
2 Supplemental notes to Hallam’s 4 Quia Emptores. 

Middle Ages (1848), note 172. ‘ Elec- 5 C. 12 (A. D. 1327). 

tors of Knights,” p. 322. 6 Cf. 2 Bl. Com. *72. 
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of the kingdom were in future the king’s tenants, the great lords, 
The statute neither increased nor decreased their numbers, 
because it left untouched the limitation of their own powers of 
alienation. That was not altered till 1327, thirty-seven years 
later, when the statute of 1 Edw. III., already cited, enabled 
them to do so. It vastly increased their wealth and dignity, by 
increasing the number of their immediate vassals and pouring 
into their coffers the rents and profits that had heretofore been 
held in the grasp of those vassals. 

On the other hand the unintended, actual effects of this great 
historical landmark were to prove the most enduring, because 
they were acting to remove restraint upon the freedom of the 
individual, that goal to which all social advancement has been 
tending. It did raise the mesne tenants, that vast body of Eng- 
glish freeholders, to a new dignity and vastly increased their 
numbers. It lifted each and every subfeudator to the level of 
his former lord, to hold his land henceforth by derivation from 
the crown through but one lord, the king’s tenant in capite. It 
gave to every English freeman the rights of suffrage and office 
holding which if conceded at all were only doubtfully exercised 
by the subtenants under the regime of subinfeudation. Lastly 
it was the entering wedge for a re-establishment of the ancient 
principle of entire freedom of alienation, which, extended in 1327 
to the tenants of the crown, became fully restored in 1660, when 
the Act of 12 Ch. II.’ abolished all restraint on alienation, 
along with military tenures in (oto. 

Thus our modern fee-simple, whose distinguishing character- 
istic is entire freedom of alienation, became, by the operation of 
Quia Emptores, unalterably fixed as the highest estate known to 
the law, and since that time no fee-simple can be created in 
England save by grant of the sovereign. 

But the statute Quia Emptores affected merely alienations 
inter vivos. For two hundred years longer the inability to dis- 
pose of land by will remained. In 1541 by the passage of the 
Statute of Wills,? English landholders regained their power to 
direct the distribution of their lands after their death, a power 


1C. 24. 2 32 Hen. VIIT. C. 1. 
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not enjoyed since the Conquest. Thus the land law of England 
remains, having slowly worked back to the pristine Saxon 
principles, with but one exception. The feudal descent by 
primogeniture still lingers. To the Anglo-American across the 
western sea, was reserved the privilege of returning to the Saxon 
system in its entirety, and even surpassing it, for with us descent 
is to all children equally, the daughters sharing with the sons. 

It is, too, a singular fact that our American system of record- 
ing deeds for the security of land titles has its prototype in the 
Anglo-Saxon custom of preserving the docs, or parchment char- 
ters, in monasteries, to be safely kept as perpetual evidence of 
title. 

At the time of the English settlement of America, military 
tenures had not been abolished in England. The grant of lands 
by the crown to the early colonies described the tenure to be free 
and common socage, and not in capite by knight service. Some 
of the charters reserve, as in the nature of rent, a certain part 
of the gold or silver ore to be found inthe granted territory. 
In the case of certain manorial grants in New York, it was 
doubted whether since the passage of Quia Emptores, the crown 
could grant new manors. The question was decided in favor of 
such power, in so far that the king could grant to his own tenants 
authority to grant lands to be holden of such tenants instead of 
to the king as superior lord. 

When the colonial lands were parceled out to the actual 
settlers these latter were considered to derive their title from 
the king by force of Quia Emptores, which acted upon lands 
held by socage tenure as well as upon subfeudatories. No title 
save that by occupation was recognized in the native Indians and 
their deeds were regarded as a mere extinguishment of claims. 
The title of the king was based upon the discovery by John 
Cabot in 1496,? 

At the close of the Revolution, when by the treaty of 1783 
Great Britain relinquished all claim to the proprietary and terri- 
torial rights of the United States, these rights rested in the 


1 People v. Van Rensselaer, 9 N. Y. 22 Washburn Real Prop. *518 and 
291. cited authorities. 
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States. But as the States were merely the landholders them. 
selves, acting in a corporate capacity, it seems reasonable to 
argue that by a merger of the tenant in the lord, the rights of 
tenure ceased and the ownership of land became absolute in the 
holder of the title. But to make assurance doubly sure some of 
the States have by legislation declared their lands to be allodial, 
and have thus abolished feudal tenures. In others the courts 
have held that the land is allodial.? 

Thus in fact, if not also by the logic of the law, American 
lands are now allodial, and every vestige of the feudal system 
has vanished except in the retention of certain technical terms 
to designate the quality or extent of the interest of the holder 
in his land, such as for instance ‘fee simple,’’ ‘life estate,” 
and the like, the conception of tenure, without its real existence, 

If such be the case, it would seem that the growing tendency 
toward simplicity in the wording of deeds and in the formality 
of sealing and witnessing is in strict accordance with the evolu- 
tion of the modern fee simple. 

If there is no difference in the nature of the ownership of 
realty and of personalty save that the latter is capable of man- 
ual possession and the former is not, and that the former is less 
perishable than the latter, the simplicity that characterizes the 
transfer of the one should characterize the transfer of the other, 
provided that due care be taken to secure the preservation of 
evidence of title so long as the property itself shall endure. 
Real property being in theory indestructible and heritable, of 
necessity demands greater precaution to preserve documents 
which are evidences of title. 

The next step in evolution seems to be a change in our 
record system. If the Torrens system or some suitable modi- 
fication of it shall be adopted, it would seem to be a natural 
outcome of the tendency toward freedom and simplicity in the 
alienation of land. 

Thus far every step in the history of our land law appears to 
be a development of or a return to the principles of our Anglo- 
Saxon forefathers, namely, absolute ownership of the land, en- 


1 Pomeroy Introd. 272; 1 Washburn R. P. *40-42. 
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tire freedom of alienation infer vivos or by will, descent to all 
the sons equally, perpetual inheritance, and perpetual preserva- 
tion of evidences of title, in the simplest manner consistent with 
the importance of the end to be attained. 


Mary A. GREENE. 
PROVIDENCE, RHODE ISLAND. 


» 


31 AMERICAN LAW REVIEW. 


POOLING CONTRACTS AND PUBLIC POLICY. 


It may be conceded that there has been recognized by the 
courts of this country in the past decade a principle of: public 
policy which under some circumstances is inconsistent with the 
separation of the voting power from the actual ownership of 
stock in a corporation; so that a stockholder has not always 
been held bound by his agreement to allow another person to 
vote his stock, or by his agreement to vote the stock himself ac- 
cording to another person’s wishes. This consideration of public 
policy, it is true, never so far invalidates such an agreement that 
a vote cast in pursuance of it at a corporate election may be re- 
jected, where the stockholder who entered into the agreement is 
himself willing to abide by it.1_ Nor will an injunction be granted 
at the suitof another stockholder, not a party to the agreement, 
to restrain the casting of a vote in accordance with it.? To 
quote the language of one of the cases: * ** Each member has 
the clear right to cast his ballot as he pleases, wisely or unwisely, 
and no other stockholder can control his conduct, or gainsay his 
discretion. And it can make no difference if several stockhold- 
ers uniformly vote together, or so vote in obedience to a prior 
agreement that they will do so. The vote when cast is but the 
expressed wish of the stockholder, or, at least, must be so 
regarded, and no other stockholder can be supposed to be injured 
thereby. To hold otherwise would greatly abridge the voter’s 
right to cast his ballot ashe pleases.’’ But the question assumes 
a different phase when one of the parties wishes to withdraw 
from the agreement; and courts have in many cases granted 
relief to the stockholder who asks to be allowed to cast his vote 
according to his own wishes, and have refused relief to other 


1 Ohio &c. Co. v. State, 49 Ohio St. 8 Moses v. Scott, 84 Ala. 608, 611; 
668; 32 N. E. Rep. 933 (1892). 4 So. Rep. 742, 744 (1887). 

2 Woodruff v. Dubuque &c. Co., 30 
Fed. Rep. 91 (1887). 
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parties to the agreement who have sought to have its perform- 
ance enforced or its breach enjoined. 

Although the language of the cases is not altogether con- 
sistent as to the basis of the principle of policy which makes 
such an agreement invalid, the principle seems to be founded on 
the quasi-public duty that every stockholder owes to his fellow- 
stockholders, and proceeds on the theory that sound management 
can best be secured if those who own the stock retain the con- 
trol of the corporation. In one of the recent cases? the court 
speaks of the ‘* right which each stockholder has to the benefit 
of the fundamental and salutary rule that the best interests of 
the minority are found in a rule by the majority.’’ And in an- 
other decision,* more recent still, it is said that ** each stock- 
holder, whether by himself or by proxy, must be free to cast his 
vote for what he deems for the best interest of the corporation, 
the other stockholders being entitled to the benefit of such free 
exercise of his judgment by each.’’ As has been before sug- 
gested, this principle cannot, of course, be carried so far that a 
stockholder may be compelled to exercise his individual judgment 
or to vote in accordance with it, after it is once exercised. But 
the courts can remove restrictions that stand in his way when he 
wishes to act himself; and it would seem to have been in the 
interest of the other stockholders that this has been done. 

Other reasons for the rule than that above indicated have 
possibly been present to the mind of the court in the various 
cases and are more or less apparent in the various opinions. 
But nowhere do they seem to be regarded as the substantial 
basis for the principle invoked. In some decisions‘ the rule 
which forbids a restraint on alienation has been considered as 
bearing on the question. This may be applied possibly in behalf 
of the successor in interest to one of the parties to the agree- 
ment, but hardly in favor of the parties themselves, except as to 


1 Griffith v. Jewett, 19 Abb. N. C. J. Eq. 178, 187; 28 Atl. Rep. 75, 79 

462; 15 Weekly Law Bull. 419 (1886). (1893). 

Vanderbilt v. Bennett, 19 Abb. N. C. 8 Harvey v. Linville &c. Co., 118 N. 

460; 2 Ry. and Corp. L. J. 409 (1887), Car. 693, 698; 24 S. E. Rep. 489, 490 

and cases cited infra. (1896). See also Gage v. Fisher, 65 
? White v. Thomas &c. Co., 52 N. N. W. Rep. 809, 813 (N. Dak. 1895). 

* See Moses v. Scott, supra. 
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some collateral covenant not to sell otherwise than subject to the 
main agreement. In other decisions! expressions are to be 
found connecting such an agreement with agreements for the 
formation of monopolies ; but, in itself and unconnected with other 
matters, it can hardly be said to be open to the objection that 
it is in restraint of trade. One opinion ? goes so far as to sug- 
gest that the principle is established for the purpose of protecting 
the particular stockholder who enters into the agreement from 
the consequences of his own act. But no particular stress was 
laid on this consideration, and the policy of the law would find 
little justification in the fact that the stockholder who attempts to 
bargain away his right to vote will be himself a sufferer. If the 
person making the contract were to be the only one injured by its 
enforcement, a refusal to hold it binding would be an unwar- 
rantable limitation on the right of private contract. Again it is 
suggested that the community at large, and not merely the stock- 
holders themselves, are particularly interested in the sound man- 
agement of a corporation, so that the principle finds support in 
public interest as well as the private interest of the individual 
members of the corporation. In many cases, involving a rail- 
road or other quasi-public corporation, this would be, perhaps, 
a consideration of some importance ; but whether in view of the 
essentially private nature of many corporations the public may 
be said to be so directly concerned that their interest should’ be 


made the foundation of a general rule of law applicable to all _ 


corporations may be questioned. And, finally, little or no weight 
would probably be given at the present day to the theory that 
the State in giving its franchise has laid a personal trust on the 
members of a corporation of which they should not be allowed to 
divest themselves. The present legal relation between the State 
and its corporations would seem not to warrant such an 
inference. 

It is a fair conclusion, then, that the substantial basis for this 
principle of policy is the necessity of affording protection to the 
stockholders of the corporation against the manipulations of 


1 See Clark v. Central &c. Co., 50 2Shepaug Voting Trust Cases 
Fed. Rep. 338, 345 (1892). (Bostwick v. Chapman), 60 Conn. 
553, 579; 24 Atl. Rep. 32, 41 (1890). 
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men whose interests do not coincide with theirs. If this is in 
fact the true reason for the rule, it will be observed that it 
assumes the stockholders of a corporation to be within the 
peculiar protection of the law. No such principle could be 
invoked on behalf of the members of a copartnership. The 
following extract from another case indicates that, and suggests 
at the same time the reason for the distinction. ‘* The theory,” 
it is said, ** upon which the capital of numerous persons is 
associated in various proportions, in the shape of a trading 
corporation, to be managed by a committee of the stockhold- 
ers, is that such committee shall truly represent and be subject 
to the will of the majority in interest of the stockholders. 
The security of the small stockholders is found in the natural 
disposition of each stockholder to promote the best interests of 
all, in order to promote his individual interest. A member of 
anordinary partnership has an additional security in the personal 
character of each of his partners, and may decline to be asso- 
ciated with any whom he does not know and approve. Buta 
stockholder in a corporation cannot control the personnel of his 
associates, and must rely upon their self-interest alone.’? And 
in another case,” the court said that the agreement in question 
would have been unobjectionable if the parties had remained 
merely members of a partnership, but “ the difficulty and weak- 
ness of defendants’ position in regard to it arises out of the 
machinery adopted by the parties to carry through their scheme. 
They organized a stock company, with all its inherent charac- 
teristics.’” It will be observed, too, that the principle is based 
on the further assumption, as is indicated by the preceding ex- 
tracts, that in the long run and as a general rule, corporations 
will be more prudently managed, if those who control their 
management are the ones who as stockholders will profit by 
their prosperity and suffer in their disaster. 

Three main questions have been raised in the application of this 
principle to particular cases. First: Can it be shown in the par- 
ticular instance that the agreement was entered into for the best 


1 Cone’s Exrs. v. Russell, 48 N. J. 2 White v. Thomas &c. Co., 52 N. 
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interests of the corporation and that its enforcement will be to 


the advantage of the corporation, and will such a showing con- * 


trol the action of the general principle? Second: Can the 


operation of the rule be affected by the fact that the parties to, 


the agreement have parted with substantial value on the faith 
of it? And third: When the interest in the stock is divided, 
will, any interest on the part of the person voting the stock 
under the agreement short of the entire beneficial interest make 
the agreement a valid one? These questions present some diffi- 
culties, and have introduced an element of uncertainty into the 
adjudicated cases. While there is an observable tendency to 
make the rule universal in its application and to deny any effect 
to such considerations, still one or another of them has been 
given weight in particular cases, and one case, at least, answers 
all these questions in the affirmative. There it is said:! «* Upon 
principle, we would hold that, in determining the validity of an 
agreement which provides for the vesting of the voting power 
in a person other than the stockholder, regard should be had to 
the condition of the parties, the purpose to be accomplished, the 
consideration of the undertaking, interests which have been sur- 
rendered, rights acquired, and the consequences to result. The 
law does not make contracts for parties. Neither will it annul 
them, except to preserve its own majesty, and to conserve the 
greater interest of the public.”’ 

In regard to the first question it was said in a case? which in- 
volved an agreement with a clearly objectionable purpose, and 
in which the court reached the conclusion that the agreement 
was not binding: ‘* This conclusion does not reach so far as to 
necessarily forbid all pooling or combining of stock, where the 
object is to carry out a particular policy with the view to pro- 
mote the best interests of all the stockholders. The propriety 
of the object validates the means and must affirmatively appear.” 
And in the case* cited just above the court says: ‘* We have 


1 Mobile &c. Co. v. Nicholas, 98 3 Mobile &c. Co. v. Nicholas, 98 
Ala. 92, 118; 12 So. Rep. 723, 781 Ala. 92, 118; 12 So. Rep. 723, 731. 
(1898). 

2 Cone’s Exrs. v. Russell, 48 N. J. 

Eq. 208, 215; 21 Atl. Rep. 847, 850. 
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examined case after case and find generally that the agreements 
declared void by the courts where the power to vote was sepa- 
rated from the stockholder, and vested in third persons, were 
under circumstances which showed that the purpose to be 
accomplished was unlawful,— such as the courts would not sanc- 
tion if the principal had voted and not a proxy.’’ A recent 
California case! takes the same ground. Yet while it may be 
true that in many of the cases the agreement was objectionable 
for some other reason than that it involved the separation of the 
voting power from the ownership, it was not so in all cases.? 
Moreover if such a consideration is to be regarded as controlling, 
the general principle ceases to become a principle of public policy, 
and the reasoning of most of the other cases must be held un- 
sound. If such an agreement is invalid only when the vote is 
to be used for some unlawful purpose, then such a statement as 
this, that ‘‘ the universal policy of the law is that the control 
of stock companies shall be and remain with the owners of 
the stock,’’ * and similar expressions * have no significance. As 
is said in a recent case: ‘* Proof that the object was legitimate, 
that the motive was pure, would furnish no guaranty that the real 
purpose was not to wreck or mismanage the corporate affairs. In 
no case can a court determine with certainty just what course the 
minority stockholder when armed by the court with this absolute 
power over the corporation will pursue when he has attained his 
vantage ground. * * * But becausethere is always danger that 
such purpose may be dishonest, and because the court can never 
surely know the truth as to the real motive, it may be that courts 
of equity should inflexibly refuse to aid the minority stockholder 
in his effort to obtain control.’’ And in this latter case the court, 
although of the opinion that the motive was honorable, refused 
to enforce the agreement and said: * ‘* We are satisfied that both 
on principle and under sound authority the true rule is that a 
court of equity should never specifically enforce a contract by 


1§mith v. San Francisco &c. Ry. Co. 8 Griffith v. Jewett, supra. 
47 Pac. Rep., 582 (1897). - 4 Vid. supra, pp. 237,239. 
2 See White v. Thomas &c Co., 5 Gage v. Fisher, 65 N. W. Rep 
supra; Gage v. Fisher, supra; Harvey 809, 812. 
v. Linville &c. Co., supra. 6 Ibid., p. 811. 
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which one person agrees that another should control his stock 
without purchasing it, where the sole ground of the appeal to 
equity is the desire of the party making the appeal to secure 
control of a corporation through the use of the stock he is thus 
seeking to control.’’ It is against the danger of mismanage- 
ment, not merely mismanagement itself, that the law guards the 
stockholders. 

On principle it would seem likewise that the answer to the 
second question should be the same, and it should make no 
difference what value has been parted with on the faith of the 
agreement, if the law gives the stockholder, on account of his 
duty to his fellow-stockholders the right to withdraw from it. 
There would seem to be no way in which the rights of the other 
stockholders could be balanced off against the rights of the 
parties to the agreement, and their comparative strength deter- 
mined. In one case,’ in fact, it is expressly said that the fact of 
there having been a substantial consideration to support the 
agreement would be a determining element only in case the 
machinery of a stock company had not been adopted to carry 
out the scheme. Yet in the two or three cases? in which courts 
have upheld these agreements, the fact that those who asked 
their enforcement had embarked large capital on the faith of 
them has been one of the grounds on which the decision rested. 

To the third question stated above, however, it would seem 
that the courts could give an affirmative answer without violat- 
ing the spirit of the rule. While it is necessary, if the prin- 
ciple is to be accepted as a sound one, that the person voting the 
stock should have some substantial interest in it, and therefore 
something at stake, it would seem not to be necessary that he 
should be the only owner. In laying down the general principle 
it is said in one case: ® ** It is the policy of our law that owner- 
ship of stock shall control the property and the management 
of the corporation, and this cannot be accomplished, and this 
good policy is defeated, if stockholders are permitted to sur- 
render all their discretion and will in the important matter of 


1 White v. Thomas &c. Co., supra. Y. Suppl. 627 (1895); Smith v. San 
2 Mobile &c. v. Nicholas, supra; Francisco &c. Ry. Co., supra. 
Hey v. Dolphin, 92 Hun, 230; 26 N. 8 Shepaug Voting Trust Cases, supra. 
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voting, and suffer themselves to be mere passive instruments 
in the hands of some agent, who has no interest in the stock, 
equitable or legal, and no interest in the general prosperity of 
the corporation.’’ This is said in one of the cases in which 
the principle is laid down in an extreme form; and one! of the 
few cases in which a similar agreement is held valid, is distin- 
guished by the court itself in its opinion on the ground that the 
trust under consideration was not a dry trust, but that the 
trustee voting the stock had a special interest in the prosperity 
of the corporation. The point is illustrated further in another 
case? upholding such an agreement. Plaintiff and defendant 
had embarked in an enterprise as partners, transferring patents 
owned by them to a corporation, and receiving in return a por- 
tion of the stock, which was issued to them jointly. They 
together executed an instrument giving defendant a power to vote 
the joint stock for ten years. Before the end of the ten years 
this action was brought for the revocation of the power of 
attorney and a partition of the corporate stock. It was urged 
by plaintiff that the contract was invalid, as being contrary to 
public policy, but the court said: * ‘It is to be borne in mind 
that the plaintiff and [defendant] * * * were joint own- 
ers of the invention transferred to the corporation. * * * 
The relation between [them] was not terminated but changed. 
The common property assumed another form, and its manage- 
ment for a definite period, for reasons satisfactory to them- 
selves, and not, as between themselves, illegal, was intrusted 
to one of the parties. This was the effect of the power 
of attorney.”” And the court continued, referring to the 
element of sufficient consideration, spoken of above:* ‘* The 
consideration for this was ample, as it was a part of the trans- 
action of the sale of the inventions and the purchase of the stock. 
It may be assumed that neither of the parties would have 
assented to the sale and purchase only on these condi- 
tions. * * * Nor should it be said that the power of 
attorney was revocable at the pleasure of the plaintiff. It 


1 Mobile &c. Co. wv. Nicholas, 92 Hun. 238; 36 N. Y. Suppl. 631. 


supra. 4 Vid. supra, p. 242. 
2 Hey v. Dolphin, supra. 
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was a power given for a consideration and [defendant] had an 
interest in the property itself.”” 

Some of these questions were considered in a case’ which has 
been very recently decided by the Supreme Court of California, 
and which contains what is perhaps the latest expression of judi- 
cial opinion on the subject. That case involved the validity of 
a contract by which the parties bound themselves to vote their 
stock as a unit in the way on which the majority of them should 
determine. On the construction given by the court to the facts 
in the case the agreement was entered into at the time of the 
purchase of the stock by the parties and was part of the induce- 
ment to the purchase. One of the parties sought to withdraw 
from the contract; but the court, going farther even than the 
cases ” last cited, held that there was no principle of public policy 
which forbade the separation of the voting power from the bene- 
ficial ownership of the stock in a corporation; that, if the agree- 
ment was supported by a sufficient consideration, and if the 
purpose of the agreement was not in itself an unlawful one, then 
the contract was so far unobjectionable that a vote cast in pur- 
suance of it, although against the protest of the dissenting party 
to the agreement, might be legally counted in an election of 
directors. The court said in its opinion, without examining the 
general reasoning of the cases hereinbefore cited,’ that they 
could not be considered as authorities on the particular point 
in issue, because in each one of them there was present the 
element of lack of consideration, or illegality of purpose; or 
else a successor in interest and not an original party to the agree- 
ment was the one who wished to be relieved from its effect. 
The principle indicated so strongly by the language of some of 
the other decisions,‘ that every stockholder of a corporation for 
the benefit of his fellow-stockholders must be left free to cast 
his vote as he chooses, is not referred to; and the general objec- 
tion to the validity of the contract, that it separates the voting 
power from the ownership, the court said, cannot be raised, 
now that the express policy of the law recognizes the validity of 


2 Smith v. San Francisco &c. Ry. 8 Vid. supra passim. 


Co., supra. 4 Vid. supra, pp. 237, 239, 241. 
2 Vid. supra, p. 243. 
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proxies, apparently begging the very question at issue, the ques- 
tion whether the law does allow trrevocable proxies. The court, 
however, escaped the necessity of deciding the question which 
was submitted to them on another appeal ! at the same time, as to 
whether an injunction should be granted to prevent the dissent- 
ing party from casting his vote according to his own wishes. 
This injunction had been denied by the lower court and an opin- 
ion filed holding the agreement illegal, which has been referred 
to in a previous number of the Review.” But the other parties 
to the agreement had taken the law into their own hands and 
refused to allow the dissenting stockholder to vote his stock, so 
that he was obliged to have recourse to an action to set the 
election aside. It was on an appeal in this latter action that the 
Supreme Court delivered the opinion above cited, supporting the 
agreement; but the case is somewhat weakened as an authority 
by the fact that the decision was concurred in by only a bare 
majority of the court, and that the Chief Justice filed a dissent- 
ing opinion giving his adhesion to the main principle of public 
policy above indicated. He says: ‘‘I am satisfied that the 
weight of authority is against the validity of any contract, by 
which the sole owner of stock parts irrevocably with the right 
to vote it; with the effect of putting a minority in control of 
the corporation.’’ 

The most that can be said, perhaps, after an examination of 
all these recent cases, is that the law is uncertain, and the au- 
thorities conflicting. But at any rate, a court when asked to 
enforce an agreement by which a stockholder gives up his right 
to vote, will scrutinize it closely, in view of the fact that the 
stockholders of a corporation are to some extent trustees for 
each other, and that perhaps they are entitled to rely for the 
sound management of the corporation on a unity of power and 
control with interest. If the person to whom the voting power 
is given has a beneficial interest in the stock, the agreement is 
not open to the objection which might otherwise be urged against 
it. But there is at least a serious doubt whether the fact that 
the parties to the agreement, relying on its validity, have parted 


1 Foster v. Smith. 47 Pac. Rep., 2 Am. Law Review, Vol. XXX, p. 565. 
591 (1897). 347 Pac. Rep., 591. 
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with value; or the fact that the object of the agreement is itself 
the best good of the corporation, are elements which will make 
the contract enforceable, or will justify a court in refusing to 
allow a dissenting stockholder to withdraw from it. It will be 
necessary to wait for further adjudication and definite reasoning 
on different sets of facts before a clear rule can be deduced ap- 
plicable to the widely differing circumstances under which the 
question is likely to present itself. 


W. WILLARD. 
San FRANCISCO, CAL. 
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LATERAL SUPPORT OF LAND. 


Every owner of land has a right to have the soil of his neigh- 
bor’s land remain as a support for his land in its natural condi- 
tion! Each of two adjoining land owners is entitled to the 


1 Humphries v. Brogden, 12 Q. B. 
739; Rigby v. Bennett, 21 Ch. D. 559; 
Wyatt v. Harrison, 3 B. & Ad. 871; 
Attorney-General v. Conduit Colliery 
Co. L. R. [1895], 1 Q. B. 301; Trans- 
portation Co. v. Chicago, 99 U. S. 635. 

Alabama: Moody v. McClelland, 
89 Ala. 45; 84 Am. Dec. 770; Myer v. 
Hobbs, 57 Ala. 175; 29 Am. Rep. 719. 

California: Green v. Berge, 105 Cal. 
52; 38 Pac. Rep. 539; Aston v. Nolan, 
63 Cal. 269. 

Indiana: Moellering v. Evans, 121 
Ind. 195; 6 L. R. A. 449, 22 N. E. Rep. 
989; Block v. Haseltine, 3 Ind. App. 
491; 29 N. E. Rep. 937. 

Kansas: Winn. v. Abeles, 35 Kan. 
85; 10 Pac. Rep. 443. 

Kentucky: Louisville & N. R. Co. v. 
Bonhayo, 94 Ky. 67; 21S. W. Rep. 526; 
Covington v. Geylor, 98 Ky. 275; 19 S. 
W. Rep. 741; Clemens v. Speed, 93 Ky. 
284; 19 S. W. Rep. 660; Oneil v. Har- 
kins, 8 Bush, 650. 

Maryland: Baltimore & P. R. Co. v. 
Reaney, 42 Md. 117. 

Massachusetts: Foley v. Wyeth, 2 
Allen, 181; 79 Am. Dec. 771; Thurston 
v. Hancock, 12 Mass. 220; 7 Am. Dec. 
57; Gilmore v. Driscoll, 122 Mass. 
» 199; 23 Am. Rep. 312. 

Michigan: Gildersleeve v. Ham- 
mond (Mich.), 67 N. W. Rep. 519; 
Buskirk v. Strickland, 47 Mich. 389; 11 
N. W. Rep. 210 

Minnesota: Nichols v. Duluth, 40 


Minn. 389; 42 N. W. Rep. 84; Schultz 
v. Bower, 57 Minn. 493; 59 N. W. Rep. 
631; per Mitchel, J., 66 N. W. Rep. 
139; Kopp v. Northern Pac. R. Co., 41° 
Minn. 310; 43 N. W. Rep. 73. 

Missouri: Eads v. Gains, 58 Mo. 
App. 586; Secongost v. Missouri Pac. 
R. Co., 53 Mo. App. 369; Victor Min. 
Co. v. Morning Star Min. Co., 5¢ Mo. 
App. 525; Charless v. Rankin, 22 Mo. 
566; 66 Am. Dec. 642; Busby v. Holt- 
haus, 46 Mo. 161. 

New Jersey; McGuire v. Grant, 25 
N. J. L. 356; 67 Am. Dec. 49; Schultz 
v. Byers, 53 N. J. L. 442; 22 Atl. Rep. 
514. 

New York: Lasala v. Holbrook, 4 
Paige, 169; 25 Am. Dec. 524; Hay v. 
Cohoes Co., 2 N. Y. 159; 51 Am. Dec. 
279; Radcliff v. Mayor, 4N. ¥. 195; 
53 Am. Dec. 357; Farrand v. Marshall, 
21 Barb. 409; Panton v. Holland, 17 
Johns. 92; 8 Am. Dec. 369. 

Pennsylvania; McGettigan v. Potts, 
149 Pa. St. 155; 24 Atl. Rep. 198; 30 
W. N. C. 137; Carlin v. Chappel, 101 
Pa. St. 348; 47 Am. Rep. 722; Wier & 
Bell’s App. 81* Pa. St. 203. 

South Dakota: Ulrick v. Dakota L. 
& T. Co., 2S. D. 285; 8 S. D. 44; 49 
N. W. Rep. 1054, affirmed; 51 N. W. 
Rep. 1023. 

Vermont: Richardson v. Vermont 
Cent. R. Co., 25 Vt. 465; 60 Am. Dec. 
283; Beard v. Murphy, 37 Vt. 99; 86 
Am. Dec. 693; Hatch v. Vermont Cent. 
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lateral support of the other’s land. The right of lateral support 
from the adjacent soil to the extent that such support is essential, 
is an absolute right of property. The right to recover for jp- 
juries to the land by reason of the removal of such support does 
not depend upon negligence, but upon the violation of the right 
of property. 

The only neglect necessary to give cause of action is the neg- 
lect to furnish proper support to the land of the adjoining owner 
to prevent its caving in.'’ The only proof necessary is of the 
making of the excavation and of the injury to the adjoining land 
in consequence. It is not incumbent on the plaintiff to show 
that the excavation was made by the defendant in a careless, 
negligent or unskillful manner.” 

Though one in excavating and removing the soil on his own 
land has not conducted the work negligently or in a manner con- 
trary to the custom of the country, he is liable to his neighbor 
for any injury to his land occasioned by such excavation.’ 

Where one, by digging in his own land, causes the adjoining 
land of another to fall, the actionable wrong is not the excava- 
tion, but the act of allowing the other’s land to fall. It is the 
wrong to the right of property that attaches to the right of 
lateral support. Hence the measure of damages is the diminu- 
tion of the value of the land by reason of the falling of the soil; 


R. Co., 25 Vt. 49; Graves v. Mattison, 
67 Vt. 630; 82 Atl. Rep. 498. 

Virginia: Stearns v. Richmond, 88 
Va. 992; 14S. E. Rep. 847; 29 Am. St. 
Rep. 758; Tunstall v. Christian, 80 Va. 
1; 56 Am. Rep. 581; Stevenson v. 
Wallace, 27 Gratt. 77, 86. 

See as to the nature of the right of 
lateral support: Dalton v. Angus, 6 
App. Cas. 740, 791, per Lord Chancel- 
lor Selborne; Caledonian Railway Co. 
v. Sprot, 2 Macq. 449; Bonomi v. 
Backhouse, 1 E. B. & E. 647, 655; 
Pountney v. Clayton, 52 L. J. Q. B. 566, 
571, per Bowen, L. J. 

1 Green v. Berge, 105 Cal. 52; 38 
Pac. Rep. 589; Conboy v. Dickinson, 
92 Cal. 600; 28 Pac. Rep. 809; Aston 


v. Nolan, 63 Cal. 269; Gildersleeve », 
Hammond (Mich.), 67 N. W. Rep. 
519; Baltimore & P. R. Co. v. Reaney, 
42 Md. 117; Richardson v. Vermont 
Cent. R. Co., 25 Vt. 465; 60 Am. Dec. 
283; McGuire v. Grant, 25 N. J. L. 356; 
67 Am. Dec. 49; Hay v. Cohoes Co., 2 
N. Y. 159, 162; 51 Am. Dec. 279; 
Ulrick v. Dakota L. & T. Co., 28. D. 
285; 8S. D. 44; 49 N. W. Rep. 1054, 
affirmed 51 N. W. Rep. 1023. 

2 Transportation Company v. Chi- 
cago, 99 U. S. 635; Gilmore v. Dris- 
coll, 122 Mass. 199; 23 Am. Rep. 312; 
Foley v. Wyeth, 2 Allen, 131; 79 Am. 
Dec. 771. 

3 Humphries v. Brogden, 12 Q. B. 
737; Brown v. Robins, 4 H. & N. 186. 
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and it is immaterial whether this falling be called *‘ caving ’’ or 
« washing,’’ provided it is the natural and proximate result of 
removing the lateral support.! 

The parties may, however, agree that all support may be 
removed, or may agree upon the compensation for such removal. 
One who has granted land reserving the right to enter on a cer- 
tain part thereof and dig and take clay and sand for making 
brick, or to work minerals, is at liberty to remove the lateral 
support of the land granted by digging within the part desig- 
nated, in the exercise of the right reserved.? Where land was 
granted for building purposes, reserving the minerals beneath 
with power to get them, ‘‘ but without entering upon the sur- 
face, so that compensation in money be made for all damage that 
shall be done to the erections on the said plot by the exercise of 
any of the said excepted liberties,’ the grantor was entitled to 
take the minerals without leaving any support, subject only 
to compensation for damage.’ 

The right to natural support for land is presumed to be inci- 
dent always to the ownership of the land, and it is for the party 
who claims that this right has been parted with, to prove it.‘ 
There is no cause of action, however, if no damage was done. 
The right of the owner of land to the lateral support of his 
neighbor’s land is not an absolute right irrespective of the 
element of damages, and the infringement of it is not a cause of 
action without appreciable damage. ‘‘ But for a man to dig a 
hole in his own land is in itself a perfectly lawful act of owner- 
ship, and it only becomes a wrong if it injures hisneighbor; and 
since it is the injury itself which gives rise to the right of action 
there can be no right of action unless the damage is of an ap- 
preciable amount.’’®> There is no right of action unless the 
soil of the land is disturbed, though, by reason of the digging, 
the land presents an unsightly appearance.® 


1 Schultz v. Bower, 57 Minn. 493; Haines, 6E. & B. 643; 7 E. & B. 625; 


59 N. W. Rep. 631. Harris v. Ryding, 5 M. & W. 60. 
2 Ryckman v. Gillis, 57 N. Y. 68, 4 Dixon v. White, 8 App. Cas. 833; 
reversing 6 Lans. 79. Dalton v. Angus, 6 App. Cas. 740, 792: 


3 Aspden v. Seddon, L. R. 10 Ch. Davis v. Treharne, 6 App. Cas. 460. 
$94; 1 Exch. D. 496. And see Smart ®* Smith v. Thackerah, L. R. 1 C. 
v. Morton, 5 El. & B. 30; Roberts v. P. 564, 566, per Erle, C. J. 
® Williams v. Kenney, 14 Barb. 629. 
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The support to which a land owner is entitled from the ad. 
jacent land is confined to a limited extent of adjacent land, that 
is, to such an extent as inits natural undisturbed state was suff- 
cient to afford the requisite support.’ If the adjoining owner 
excavates nearer to the boundary line than such limit he is bound 
to furnish support to the land by artificial means, such as a 
retaining wall. By such means the excavation may be made 
fully up to the boundary line.? The artificial support substituted 
in place of the natural support of the soil may be of any material 
provided it is sufficient for the purpose and it is continued so as 
to maintain the land in its proper condition.’ 

One cannot escape liability for an injury caused by insufficient 
support by showing that the support was a reasonable or cus- 
tomary support, or that the excavations were made with care 
and skill. It is simply requisite that the support shall prove to 
be sufficient and effectual.‘ 

The extent in point of distance to which the right of lateral 
support applies must necessarily depend very much upon the 
nature of the surface of the land and of the adjacent soil. * If 
the soil is adhesive, so that it will remain in its natural position 
with the lateral support removed, obviously the excavator may 
excavate as deep as he pleases, even close to the boundary line. 
If in such case his neighbor’s land caves in by reason of the 
pressure of the superstructure upon it, it is damnum absque 
injuria. But is this true of a sandy, gravelly soil? Most of 
the authorities above cited recognize the duty of the excavator 
to use reasonable care in the performance of his work.’’ > 

One is not justified in removing the support of his neighbor’s 
land on the ground that the land of both is higher than the ad- 
joining street and the excavation is made for the purpose of 
reducing the grade of the land to the level of the street.® 


1 Birmingham v. Allen, 6 Ch. D. 4 Darley Main Co. v. Mitchell, 1 
284, affirmed on appeal; Elliot v. North App. Cas. 127; Roberts v. Haines, 7 
Eastern Ry., 10 H. S. Cas. 333. El. & B. 625; Davis v. Treharne, 6 
2 Weir & Bell’s App., 81* Pa. St. App. Cas. 460. 

203; Altwater v. Woods, 1 W. N. Cas. 5 Gildersleevev. Hammond (Mich.), 
23. 67 N. W. Rep. 519. 

5 Snarr v. Granite Curling & Skat- 6 Stimmel v. Brown, 7 Houst. 219; 
ing Co., 1 Ont. 102. 30 Atl. Rep. 996. 
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If the adjoining lands are not upon the same grade, but are 
upon a hillside, the higher land is still entitled to the support of 
the lower, and consequently the owner of the latter cannot ex- 
cavate so near to the boundary line as he could if the properties 
were on the same grade.! 
Whether an abutting owner is entitled to the end support 
of the adjoining land in a public street, and a city or town is 
liable for damages to such owner’s land occasioned by excavations 
in grading the street, is a question upon which‘there is a conflict 
of opinion. On the one hand it is regarded as subject to the 
same liability as a private owner of land is.? A city or town 
removing the adjacent support of land abutting on the street, so 
that in consequence the land falls, is regarded as taking the land 
for public purposes, and compensation must be made for such a 
taking. If there are improvements upon the land, and their 
weight has not conduced to the falling of the land, the damages 
recoverable from the city or town may include the damage to the 
improvements.® 
Where sewerage commissioners were authorized by an act of 
the legislature to construct a sewer through a street, and land 
and buildings of an abutting owner were injured by the with- 
drawal of quicksand beneath the surface of such land which 
flowed freely into the excavation made for the sewer and was 
taken out by means of buckets and pumps, so that the buildings 
settled and cracked, it was held that the commissioners were 
liable for the injury. The plaintiff did not offer to prove that 
he owned the fee of the soil in the street where the right to 
construct the sewer was taken. But, even if he owned the fee, 


1 Weir & Bell’s App., 81* Pa. St. 
203. 

2 Dyer v. St. Paul, 27 Minn. 457; 8 
N. W. Rep. 272; O’Brien v. St. Paul, 
25 Minn. 381; 33 Am. Rep. 470; Nich- 
ols v. Duluth, 40 Minn. 389; 42 N. W. 
Rep. 84; Armstrong v. St. Paul, 30 
Minn. 299; Cabot v. Kingman, 166 
Mass. 403; 44 N. E. Rep. 344; Stearns 
v. Richmond, 88 Va. 992; 14 S. 
E. Rep. 847; Keating v. Cincinnati, 38 
Ohio St. 141; 43 Am. Rep. 421; Cin- 
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3 Keating v. Cincinnati, 38 Ohio 
St. 141; 43 Am. Rep. 421. 
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the taking of the land for the sewer imposed no additional seryj- 

tude upon the land under the highway,! and no right of any sort 
was taken in the plaintiff’s land. It was held that the defend. 
ants had no right to take away the soil of the plaintiff in land 
they had not taken under the statutes, or to withdraw the sup. 
port to his land abutting on the street.’ 

There is, however, much authority for holding that a munic- 
ipal corporation acting under proper legislative authority is not 
liable for consequential damages to the property of an adjoining 
land-owner whose lands are not actually taken, occasioned 
through the grading of a street, there being no want of care or 
skill in the execution of the work.? The State has the authority 
to adapt a street to easy and safe passage; a city is the agent 
of the State to do this and is not answerable for damages in- 
curred under such authority. 

The adjoining land-owner cannot acquire by prescription any 
right to abridge the power of a municipality to regulate and 
change the grade of its streets.* 

The public authorities are liable for damages to the owner of 
land abutting upon a proposed street which has not been 
accepted and for the opening of which no authority is shown. 
Though the ultimate purpose may have been to open the street, 
if no order or resolution binding upon the municipal corpora- 
tion appears, but it is manifest that the object of the public 
authorities immediately in view was the procuring of gravel for 
use in other parts of the village, there is a clear liability for the 


1 Chelsea Dye House & L. Co. v. Haven, 44 Conn. 240; 26 Am. Rep. 447; 


Commonwealth, 164 Mass. 350; 41 N. 
E. Rep. 649; Lincoln v. Common- 
wealth, 164 Mass. 1; 41 N. E. Rep. 
489. 

2 Cabot v. Kingman, 166 Mass. 403; 
44.N. E. Rep. 344. 

3 Boulton v. Crowther, 2 B. &C. 
703; Transportation Company v. Chi- 
cago, 99 U. 8. 635; Smith v. Washing- 
ton, 20 How. 135; Cheever v. Shedd, 
13 Blatchf. 258; Callender v. Marsh, 
1 Pick. 418; Rome v. Omberg, 28 Ga. 
46; 73 Am. Dec. 748; Fellowes v. New 


Hollister v. Union Co., 9 Conn. 436; 
25 Am. Dec. 36; Delphi v. Evans, 36 
Ind. 90; 10 Am. Rep. 12; Quincy ». 
Jones, 76 Ill. 231; 20 Am. Rep. 243; 
Radcliff v. Mayor, 4 N. Y. 195; 53 Am. 
Dec. 357, and see cases cited by Bron- 
son, C. J.; Wilson v. Mayor, 1 Denio, 
595; 43 Am. Dec. 719; O’Connor ». 
Pittsburgh, 18 Pa. St. 187. 

4 Smith v. Washington, 20 How. 
135; Goszler v. Georgetown, 6 Wheat. 
593. 
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removal of the lateral support of land adjoining such proposed 
street. 

Under a constitutional provision or statute declaring that 
municipal corporations shall make compensation for property 
taken, injured or destroyed by the construction or enlargement 
of their works, highways or improvements, one may recover 
damages to his land resulting from the change of grade of the 
street upon which such land abuts.? 

Whether this principle is applicable to the acts of private cor- 
porations authorized by the legislature to construct works of a 
public character, such as canals or railroads, is a question upon 
which the authorities are not agreed. On the ground that such 
works, though used by the public, are constructed primarily for 
' the benefit of private corporations who are not public agents, it 
is held that damages done by them by making excavations and 
removing the support of adjoining lands may be recovered against 
them in the same manner as against private individuals.’ It is 
competent for the legislature to provide for such damages.‘ 

On the other hand it is held that such corporations acting 
under the authority of the State are not liable for damages 
occurring to adjoining lands through excavations made in the 
construction of such works, if these are made in a careful and 
skillful manner.® 


LEONARD A, JONES. 
Boston, Mass. 
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CONSTITUTIONALITY OF THE ILLINOIS TORRENS 
LAND TRANSFER ACT. 


The decision of the Supreme Court of Illinois declaring the 
recent statute of that State! unconstitutional, for the reason that 
it confers upon the Recorder of Deeds judicial powers, whereas 
the constitution of the State? provides that the judicial power 
shall be invested in certain courts therein named,— has attracted 
widespread attention and very deep interest. Our present sys- 
tem of land transfer is so cumbrous and expensive as to be un- 
suited to the commercial character of the age. The Torrens 
system, as is well known, assimilates the transfer of land to the 
transfer of shares ina corporation. The principal features of 
that system are: 1. Ascertaining, in some mode provided, who 
the existing owner of a given tract of land is; 2. Making a 
record of that tract of land, of the name of the owner, and the 
character of his title, in a prescribed mode; 3. Issuing to him a 
certificate of ownership, by transferring which he may easily and 
inexpensively transfer his title to the land, very much as a share- 
holder in a corporation, by transferring his share certificate, 
transfers his title to his shares. These are the leading features 
of this system of land transfer; and when we reflect upon its 
simplicity and obvious inexpensiveness, we wonder that it was 
not thought of and adopted long before. In the Australian 
colonies, where it was invented and first put in practice, there are 
no trammels of constitutional law, such as shackle our legisla- 
tures, afford fields for the casuistry of our judges, strengthen 
greedy monopolies, and arrest the development of institutions. 
A great abstract-of-title company in Chicago fought the Illinois 
Transfer Act with all the power and intellect which its money 
could bring to bear against it. It was, nevertheless, passed, 


1Tll. Act, June 13th, 1895, Laws 8 See the able paper of Prof. Har- 
TLL., 1895, p. 107. vey B. Hurd upon this question, 25 
2 Const. Ill., Art. 6, § 1. Am. Law Rev. 367. 
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though confined in its operation to Cook County, and even there 
it could become operative only when approved by a vote of the 
people,— a restriction whose motive is obvious enough when the 
large number of country lawyers found in every legislature is 
considered. It was so put in operation by a vote of the people 
of Cook County. The Supreme Court of Illinois now say that 
it is unconstitutional, because it confers judicial powers upon the 
Recorder of Deeds, acting as Registrar under the act.! 

The reasons given by the court for its conclusion are thus 
reported : — 


It is contended that the statute contravenes several provisions of the 
constitution, and is therefore void. One of the contentions is that it 
confers judicial powers on the recorder of deeds (who is by the act 
made registrar of titles) and his examiners. If it does, counsel for 
appellee agree that it violates article 6, section 1, of the constitution, 
which provides that the judicial powers shall be vested in courts therein 
named, and the law is therefore invalid, without reference to other 
objections urged against it. In our view of the case it will only be 
necessary to decide this one question. 

Under the several provisions of the act, if A. B. claimed to be the 
owner of a lot in the city of Chicago, as devisee, in fee simple, and as 
such wished to have his title registered as authorized by section 7, his 
application in conformity with section 11 would be substantially as 
follows: ‘* A. B., a resident of Chicago, Cook County, Ill., unmarried, 
is the owner of lot (describing it) in fee simple, not subject to an estate 
of homestead, unincumbered, subject to ne liens or incumbrances; 
that C. D. claims to own said lot in fee simple, and his post-office 
address is No. street, Chicago, Ill.; that this applicant is of 
the full age of 21 years. (Signed) A. B.” 

(Sworn to.) 

Suppose the applicant claimed such ownership as devisee under the 
will of John Doe, deceased. If the will was not recorded in the office 
of the recorder of deeds (the registrar) it would be the duty of appli- 
cant to furnish a copy thereof with his application, and any other 


1 The case is People ex rel. Kern v. purports to be a full quotation from 
Chase, not yet reported, presumably that portion of the opinion in which 
for the reason that a petition forare- the court, speaking through Mr. Jus- 
hearing has been filed and is pending. tice Wilkin, gives its reason for its 
But we find in the Legal Adviser decision. 

(Chicago) of November 1!1th, what 
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instruments in his chain of title not then of record in thatoffice. (Part 
of section 14.) Under other provisions of that section it would then 
become the duty of the registrar to cause an examination to be made ag 
to the truth of the facts set forth in the application, and also whether 
the lot was occupied, and if so, the nature of the occupancy. He 
would next be required to notify C. D. and all other persons whom he 
might find to be interested by reason of possession or otherwise, and 
post a copy of the notice on the premises at least ten days before grant- 
ing the certificate of registration. If C. D., being under no disability, 
appeared before the registrar in obedience to that notice and set up 
claim to the lot as the only heir of John Doe, deceased, claiming that 
the will accompanying the application was not legally executed as pro- 
vided by the statute, and that it did not by a proper construction 
devise the lot to A. B., or if he was an infant, lunatic, or under other 
disability, and no appearance was made for him by guardian, conserv- 
ator or next friend, it would be the duty of the registrar, aided by his 
two examiners, to inquire into the matter and settle in the one case the 
issue made between the parties, and in the other, ex parte, the claim 
of ownership set up in the application. If upon such investigation he 
should find the facts stated in the application to be true, ‘‘ and that the 
applicant is the owner of the land in fee simple as set forth in the 
application,’’ he must issue a certificate of title and proceed to bring 
the lot under the operation of the act as hereinafter provided. But if 
upon such examination he should find that the facts stated in the 
application are not true, or that A. B. is not the owner of the lot, it 
would be his duty to dismiss the application without prejudice, return- 
ing the paper to the applicant. 

Upon the issuing of the certificate, A. B., in the absence of fraud to 
which he is a party, etc., would hold the lot in fee, free from all others, 
except: First, any subsisting lease, etc. ; second, all public highways; 
third, any subsisting right of way; fourth, any tax or special assess- 
ment; fifth, ‘‘such right of action or counterclaim as is allowed by 
the act;’’ and sixth, the right of any person in possession of and 
rightfully entitled to the land or any part thereof or interest therein, 
adverse to him at the time when the certificate was issued, as provided 
by section 29. With the exceptions mentioned in this section, neither 
C. D. nor any other person claiming the lot could commence any action 
at law or in equity for the recovery thereof, or assert any interest, 
right in, or lien, or demand upon the same, or make any entry thereon 
adversely to the title of A. B., unless the action should be brought 
within five years from that date (section 37); or if the right existed at 
the time of issuing the certificate, but no cause of action had then 


§ 


THE ILLINOIS TORRENS LAND TRANSFER ACT. © 257 


accrued, such party might, prior to the expiration of said five years, 
file in the registrar’s office a notice, under oath, setting forth his 
interest, etc., and might then bring his action at any time within one 
year after the right accrued (section 38). 

The definition of judicial power given by Judge Cooley i in his work 
on ‘* Constitutional Limitations,’’ held by this court to be sufficiently 
accurate for the purposes of the question then before the court, which 
was in substance the same as that now under consideration, is as fol- 
lows: ‘‘ The power which adjudicates upon and protects the rights 
and interests of individual citizens, and to that end construes and 
applies the laws.’’ 1 We do not understand that, under this definition, 
or under any definition of the term ‘‘ judicial powers,’’ it is necessary, 
that the adjudication between the parties shall be conclusive of their 
rights put in issue, but if the party or officer is clothed with the power 
of adjudicating upon and protecting the right or interest of contesting 
parties, and that adjudication involves the construction and application 
of the law, and affects any of the rights or interests of the parties, 
though not finally determining the right, it is still a judicial proceeding, 
or the exercise of judicial functions. The question, therefore, in the 
supposed case is not whether the registrar finally determines the owner- 
ship of the lot, but whether his decision affects the rights of the parties 
claiming that ownership. 

As we understand the argument of counsel for appellee, their position 
as that the proceeding before the registrar is not to determine the 
ownership of the lot, but simply to ascertain whether, under the 
existing facts, the lot shall be brought under the act, and that the 
determination of the ownership is merely incidental to the ministerial 
act of bringing the property into registration, and that the courts are 
left open to all parties claiming any interest eenrn to the holder of 
the certificate of title. 

It is nevertheless true that the rights in the case stated of C. D. are sub- 
stantially and conclusively affected by the decision that A. B. is the owner 
and entitled to have the lot brought under the actin question. It will not 
be denied that the issuing of the certificate puts in operation the statute 
of limitations against C. D., and that it in effect amounts to a deter- 
mination that if his rights are not asserted in the courts within five 
years thereafter (unless within the provisions of section 38) he shall be 
forever barred. In other words if it be true that the issue before the 
registrar is whether the -property shall be registered, and whether the 
statute of limitations shall from that time begin to run, the decision of 


1 Owners of Land v. The People ex rel., 113 Ul. 309. 
VOL. XXXI. 17 
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that question involves the determination of the ownership of the 
property ; and if it be conceded that the courts are left open to C. D, 
for a period of five years from that date, the decision nevertheless 
takes away from him the existing right to bring his action without that 
restriction. The decision against him that the property shall be 
brought under the provisions of the act is as fatal to his right of owner- 
ship as though that question was finally and conclusively settled, except 
that he still has a limited time in which to have his title settled ia a 
court of law or equity. 

In case of disability at the time the registrar issues his certificate, 
the right reserved to bring the action within five years may be of no 
benefit whatever. Section 37 expressly provides that ‘‘ it shall not be 
an exception to this rule (that is that the requirement that the action 
must be brought within five years) that the person entitled to bring the 
action or to make the entry is an infant, lunatic, or is under any dis- 
ability, but action may be brought by such person by his next friend 
or guardian.’’ Let it be supposed, in the case put, that C. D. at the 
time of the registration is a child one year of age, without guardian, 
and, of course, incapable himself of procuring the appointment of one. 
The registrar decides, and issues a certificate which starts the running 
of the statute of limitations against him. As to that fact his decision 
is conclusive. When the statute has run C. D. is six years of age, 
still without guardian, and still incapable of procuring the appointment 
of one — incapable of knowing or protecting any of his rights; and yet, 
by the determination of the registrar that A. B. was the owner of the 
lot and entitled to a certificate of registration, his rights are absolutely 
and forever barred. 

How did the registrar arrive at the conclusion that A. B. was the 
owner of the property? Clearly by the examination of the facts and 
by construing and applying the law to those facts, in doing which he 
adjudicated upon the rights and interests of A. B. and C. D., and 
decided in favor of A. B. and against C. D. in a matter of most vital 
importance. It seems to us that the reading of this act forces the mind 
to the conclusion that it confers upon the registrar aud his examiners 
judicial powers for the purpose of determining the rights of adverse, 
parties. If, as is contended, the duties of the registrar are purely 
ministerial, why should he have been required to call to his assistance 
**two or more competent attorneys’’ to be examiners of title, as his 
legal advisers? Why, if his duties are merely ministerial, should he be 
linrited in his right to bring the property within the provisions of the 
act to cases in which he should have the favorable opinion of at least 
two of these executors? Manifestly the act contemplates that he shall 
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consider and apply the law to the facts presented by the applicant, and 
jest he should not be able to do so himself, he is required to call to his 
aid those learned in law. In the case supposed, whether the will was 
legally executed, would, to a lawyer, be a simple question, but in its 
determination it would be necessary to understand and apply the pro- 
visions of the statute; and whether, by a proper construction of the 
instrument, the devise was legally made to a particular person, every 
lawyer knows, would often become a matter most difficult of solution. 

We are not unmindful of the settled rule that there are many cases 
in which ministerial officers exercise quasi-judicial powers or discre- 
tions, and yet the laws conferring such powers are held to be no viola- 
tion of the constitutional provision under consideration. These cases 
are referred to and commented upon in Owners of Land v. The People ; ! 
but what we have already said sufficiently distinguishes the powers con- 
ferred upon the registrar by this act from all such cases. 

It seems to us that it would be difficult to more clearly and positively 
confer judicial powers upon a person unqualified under the constitution 
to exercise those powers than is done by this law. This, doubtless, 
resulted from an attempt to adopt the provisions of a similar law in 
force in Australia, Canada, England, and perhaps other countries, by 
which the certificate of title issued becomes conclusive as to the owner- 
ship of the property, and in which countries no constitutional or other 
restriction exists against the legislative grant of such powers upon 
non-judicial officers. 

The powers of the registrar are no less judicial under the statute than 
those in the countries referred to. The only difference is, there is no 
valid objection to the validity of the law, while here it is fatal. Inre, 
etc., ex rel. Bond construing ‘‘ the transfer of land statute,’’ ? it is 
said: ‘* The intention of the legislature was obviously to impose the 
duty upon the registrar to prevent instruments being registered which, 
in law, as well as in fact, ought not to be registered in the first instance, 
and to determine the validity of the instruments, as well as the priority 
of registration in point of time. He has, therefore, to discharge not 
merely ministerial but judicial duties.’’ 

Without further discussion of the question we are of the opinion that 
this law, for the reasons stated, is obnoxious to the constitution, and 
therefore void. 

The judgment of the court will be reversed and the cause will be 
remanded to the Circuit Court of Cook County with directions to enter 
a judgment of ouster against the defendant as prayed in the information. 


1113 Ill. 309. 2 6 Vic. L. R. 458. 
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So far as the statute of limitations of five years, contained jn 
the act, is made to run against infants, as well as adults, it might 
possibly involve a grave question, whether the destruction of 
the title of an infant, provided some one fails to secure the 
appointment for him of a next friend, and to bring action for 
him to assert his title, is not a taking of his property without 
due process of law, within the meaning of the Fourteenth Amend- 
ment to the constitution of the United States,— if it were not 
for the fact that the act itself, under the head of ‘ Indemnity 
Fund,’’! provides compensation not only to infants but to all 
others whose rights are thus cut off. Besides, there are many 
statutes of limitation in respect of land which run against per- 
sons under disability as well as against persons who are sui 
juris; but, so far as we know, they have never been held uncon- 
stitutional and in fact the settled doctrine is otherwise. 

But eliminating this, and speaking with reference to the main 
features of the statute, the soundness of the opinion is open to 
very grave doubts. It is true that the registrar is required to 
determine who is the owner of the tract of land in respect of 
which application is made for a certificate under the act. But 
for what purpose is he required to determine it? Is he required 
to determine it for the purpose for which a judicial court deter- 
mines it in an action of ejectment, or even incidentally in an 
action of forcible entry and detainer or unlawful detainer? 
Does his determination take the character of an ordinary judi- 
cial proceeding? Is it followed up by any compulsory process? 
Does he issue a writ of execution, a writ of habere facias posses- 
sionem, or any other process by which any one in possession is 
ousted or any one out of possession is put in? Does he do any- 
thing more than place upon the public records a mere paper 
declaration which operates as a public notice to the world, put- 
ting in operation the statute of limitations of five years, pro- 
vided for by the act? In doing this does he do anything more, 
does he do as much, as the sheriff does when, with an execution 
in favor of A. against B., he levies upon the horse of C. and sells 
it to D., in which case the title of D., to the horse, though void 


t §§ 90 to 93. 
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in its inception, becomes good under the operation of the short 
statute of limitations relating to personal property? Does he do 
anything more than the plaintiff in a judgment does when he 
sues out execution upon the judgment and levies it upon all the 
right, title and interest of the judgment debtor in certain lands, 
which lands belong to an utter stranger to such debtor, and when 
such debtor has and never has had any interest in those lands? ? 
In this last case the void deed would be color of title, within 
the meaning of statutes of limitation relating to land, in such a 
sense that a person getting possession under it and holding pos- 
session for the period of the statute — generally ten years,— 
would acquire a good title, provided his possession during that 
whole period had been continuous, open and adverse to the real 
owner. Does not the sheriff, in deciding that the horse upon 
which he levies is the horse of B., the defendant in the execu- 
tion, instead of the horse of C. whose horse it really is, exercise 
as much judicial power as does the registrar of deeds under the 
Illinois statute? Does he not exercise more real judicial power, 
in that he follows his conclusion by a compulsory act? He de- 
cides, and, in the very act of deciding, he enforces his judgment. 
Does the plaintiff in the judgment, in the second case supposed, 
who levies his execution upon the supposed right, title and 
interest of the judgment defendant in the property of a total 
stranger to both parties,— exercise any judicial power? He 
exercises a power. He sets the initial stake by his own mere 
volition, and by his merely wrongful act, though it may not 
be such a wrong as the law recognizes and punishes,— and by 
that wrongful act he puts in force the statute of limita- 
tions, and the operation of the statute combined with the 
laches of the real owner of the land, in time destroys the title 
of the latter; and, in destroying it, does it do any more than 


1 This is not a far-fetched picture. 
It is done every day. The homestead 
of the writer in St. Louis was levied 
on by a mousing old lawyer and sold, 
under a judgment recovered by him 
against a total stranger to the title of 
the writer, his purpose being to effect 
a collateral object; and the state of 


the Missouri law was and is such that 
the writer could not even maintain a 
suit in equity to have the sheriff’s deed 
declared a cloud upon his title; the 
theory being that, as the deed was 
merely void, it constituted no cloud 
upon the title; a fallacious theory, as 
the writer believes. 
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the Illinois land transfer act does? It is true that in the former 
case the sheriff is answerable as a trespasser; but he is answer- 
able, not because he makes an erroneous decision, but because 
he follows it up by a seizure of the property of a stranger to the 
execution. The plaintiff in the judgment in the second case, in 
entering upon the land of a stranger which he had presumed to 
sell and purchase under his execution, might, however, be ousted 
as a trespasser; and so one having no title to land and yet pro- 
curing title to it — if it can be called a title — under the Illinois 
statute, is in like manner, it may be assumed, subject to be dealt 
with as a trespasser if he takes possession. 

The opinion of Mr. Justice Wilkin in the case under consid- 
eration, though well written and plausible, is possibly in some 
respects overreasoned. Especially that part of it which founds 
an argument on the fact that the registrar is required to call to 
his aid ** two or more competent attorneys,’’ does not seem to 
be tenable. Every sheriff has, as is well known, a presumably 
competent attorney as his legal adviser, and he takes no important 
step, in case of a contest, without the advice of this attorney, 
Does he therefore exercise judicial functions? Every municipal 
corporation has a salaried counselor. Do its mayor and other 
executive officers therefore exercise judicial functions? Every 
railroad company — every considerable private corporation — is 
likewise equipped with a staff consisting of one or more men 
learned in the law, whose advice its agents and managers are 
continually soliciting before taking any important action; and 
the same may be said of merchants and ordinary business men. 
The Governor of the State acts ministerially, and yet he continu- 
ally calls upon the Attorney-General for his advice; and in many 
States he is entitled to call upon the Supreme Court for their 
opinion, 

While this question is not free from difficulty, it would seem 
that the doubts surrounding it are such, and the importance of 
the question such, that it ought to be re-argued. A constitu- 
tional question of such grave importance, arising as a question of 
first impression, ought not to be finally decided, it should seem, 
without a second argument. Especially is it true that the con- 
clusion of the Illinois court ought not to be hastily acquiesced in 
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by the courts of other States having similar statutes. The intro- 
duction of the Torrens Land Transfer system promises a great 
benefit to the people. It tends to meet the spirit of a commer- 
cial and business age, in which land, passing out of the system 
of feudal tenures, has become a mere commercial commodity ; 
and it furnishes an easy, expeditious, inexpensive, simple, and 
certain mode of effecting land transfers, in place of the cum- 
brous, expensive, and uncertain mode which we now have; a 
mode under which every transfer is obstructed by the necessity 
of a long investigation of the title and the payment of a large 
fee to a title examiner, or to a corporation keeping an abstract of 
the records of title within the county. Is it not presumable 
that, if the men who made the constitution of the State of 
Illinois could have foreseen such a contingency as this decision 
presents, they would have excepted this office out of the provision 
in relation to the judicial power? 

But if the opinion of the Illinois court is a sound one, it does 
not create an insuperable difficulty. It will be competent for the 
legislature to devolve upon the ordinary judicial courts the duties 


which, under this statute, it has devolved upon the registrar of 
land titles assisted by two or more competent attorneys. That 
will totally obviate the objection of devolving judicial power 
upon a ministerial officer, assuming it to be a tenable objection. 


Seymour D. THompson. 


St. Louis. 


| 
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NOTES. 


Susscripers of the London Law Times who have not forgotten their 
Dickens probably felt as if they were meeting an old acquaintance, on 
reading the title of a case digested in that journal’s ‘‘ Notes of Recent 
Cases not yet Reported.”” The case was, ‘‘ Dombey & Son, Limited, 
Cin liquidation) v. Playfair & Company and others.’’ 


Tue Vireria Court or Aprzats have lately held that the fact that a 
juror is a debtor to one of the parties to the cause is not a ground of 
challenge. The court take the optimistic view that it ought not to be 
presumed that such a relation would warp the juror’s judgment. We 
take exactly the opposite view, in which we are glad to know that the 
National Corporation Reporter concurs with us. 


Hox. Georce F. Epwunps.— Case and Comment, in its January 
number, begins a series of sketches of eminent lawyers, with a portrait 
and sketch of Hon. George F. Edmunds, late senator of the United 
States from Vermont, and one of the most distinguished practitioners 
at the bar of the Supreme Court of the United States. The excellent 
portrait which it presents exhibits a striking resemblance to Hon. 
Robert A. Bakewell, of St. Louis, sometime a judge of the St. Louis 
Court of Appeals. 


Mr. Lovup’s Brit Revatine to Seconp-ctass Mar Matter. — There 
can be no possible doubt that the real milk in the cocoanut of the bill 
introduced into the last House of Representatives by Mr. Loud, of 
California, known as House Bill No. 4566, enormously increasing the 
postage on second-class mail matter and hampering the distribution of 
matter of that kind, was the direct interest of the express companies. 
The Albany Law Journal correctly says: ‘‘ The real beneficiaries of 
the measure are the express companies. By the cutting off of com- 
petition with the postal service, they would he enabled to increase their 
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rates, and thus reap a rich harvest.’” The passage of such a measure 
would illustrate the extent to which the rights of the people are sold 
out by their representatives to interested private corporations. 


Hon. Harvey B. Hurp.— We print as a frontispiece to this number 
an excellent portrait of Hon. Harvey B. Hurd, of Chicago, author of the 
celebrated Illinois Torrens Jaw. This portrait is printed by the Chicago 
Legal News Company, from a half-tone plate made by Hon. James B. 
Bradwell, the president of that company. Judge Bradwell enjoys the 
unusual distinction of understanding seventeen different mechanical 
trades, in addition to being a thorough lawyer and to having earned and 
deserved the reputation of being one of the best surrogates in this coun- 
try. If the learned judge understands al! his seventeen different trades 
as well as he understands the trade of making half-tone engravings, he 
is indeed a phenomenal man. From a late number of the Chicago 
his News we take the following brief sketch of Prof. Hurd, showing 
Legal principal titles to honor and distinction :— 


He was admitted to the Illinois bar March 7, 1848; was a pioneer abolitionist 
and Secretary of the National Kansas Committee, which conducted the Kansas 
war on the part of the North; is senior professor of the Law Department of the 
Northwestern University; was the official reviser of the Illinois Revised Stat- 
utes of 1874, and has been the editor of a revision of the Statutes at every.ses- 
sion of the legislature for the past twenty years. He is the father of our great 
drainage and waterway channel, the author of the celebrated Illinois Torrens 
law, and has been a leading citizen in this community from the time when the 
memory of man runneth not to the contrary. 


Tue VeNEzvELA ArpitraTion Treaty.— The treaty between the 
United States and Great Britain, to which the Republic of Venezuela 
has formally assented, provides for a judicial tribunal to settle, within 
limits heretofore named by us, the question of the disputed boundary 
between the Republic of Venezuela and British Guiana. The United 
States has appointed Chief Justice Fuller, who is justly complimented 
by the Law Journal of London as being ‘‘one of the greatest 
ornaments of one of the greatest appellate tribunals in the 
world.’”? The United States has also appointed Mr. Justice Brewer 
of the Supreme Court of the United States, of whom the same 
publication says: ‘‘ Mr. Brewer’s impartiality and courtesy while 
acting on President Cleveland’s commission speedily silenced the 
criticisms which some of his extra-judicial utterances on the Anglo- 
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Venezuelan controversy aroused in this country.”” The British Goy. 
ernment appointed Lord Herschell, late Lord Chancellor, and also Sir 
Richard Henn Collins, a judge of the Queen’s Bench Division. Some 
question has been raised in this country and in England as to the ex. 
pediency of appointing upon such commissions judges who sit in courts 
having overcrowded dockets, whereby the regular business of those 
courts is made to suffer. Possibly the public benefit of having the 
questions in controversy decided by a tribunal so eminent that its decis- 
ion will be above suspicion and will command universal acquiescence, 
justifies such appointments. Mr. Justice Nelson, it will be remem. 
bered, was taken by President Grant from his active duties on the 
Supreme Bench of the United States, and made a member of the High 
Joint Commission which drew up the treaty of Washington under which 
the arbitration of the claims growing out of the depredations of the 
Confederate cruiser Alabama afterwards took place at Geneva; and 
Lord Cockburn, the Lord Chief Justice of England, was, it will be re- 
membered, a member of the Jatter tribunal of arbitration. Mr. Justice 
Harlan was a member of the more recent Behring Sea Tribunal of 
Arbitration; so that it is becoming the rule, fortified by precedent, 
to take eminent judges from their ordinary duties to perform such 
extraordinary judicial services. 


Ex.iott on Rartroaps. — We have received a copy of this monu- 
mental four-volume work, written by Hon. Byron K. Elliott, sometime 
Chief Justice of the Supreme Court of Indiana, and his son, William F. 
Elliott, and published by the Bowen-Merrell Company, of Indianapolis. 
Our readers will recall that these learned gentlemen have previously 
written several very acceptable works. This work came to the writer 
in the nick of time. He was examining some difficult questions grow- 
ing out of a railway mortgage foreclosure, and had little time to make 
a search, and needed a grouping of the latest authorities. He found 
them all there. This work is built upon a citation of about 25,000 
cases, grouped and arranged in an admirable manner, and the text is 
written in a terse and lawyer-like way. The Elliotts are now entitled 


vo graduate as masters of legal authorship; and their diplomas shall be 
marked summa cum laude. 


Op Jupces.— Lord Esher, who attained his eighty-first birthday on 
Thursday in last week, is the oldest judge on the English Bench in 
years, and, except Lord Penzance, in judicial standing, having been 
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appointed a Justice of the Court of Common Pleas so far back as 1868. 
Two members of the Irish Judiciary still in active discharge of the 
duties of their offices are senior to the Master of the Rolls in occupancy 
of seats on the Bench. The Right Hon. H. E. Chatterton, Vice-Chan- 
cellor of Ireland, and the Hon. Stearne Ball Miller, Judge in Bank- 
ruptey, were elevated to the Bench in 1867. Judge Miller is Lord 
Esher’s senior by two years, having been born in 1813. The Irish 
Vice-Chancellor is Lord Esher’s junior by four years, having been born 
in 1819. Lord Esher, Mr. Chatterton, and Mr. Miller were all col- 
leagues in the House of Commons in the sixties, and members of the 
same political party. — Law Times (London). 


Hon. E. T. Merrick, sometime Chief Justice of the Supreme Court 
of Louisiana, died on the 12th of January, at the age of eighty-six. 
Only eight days before his death he appeared in the Supreme Court of 
the State and delivered an eloquent eulogy upon the character of a 
deceased member of the bar. He was bornin Massachusetts, and dur- 
ing the late civil war was a Union man, though he cast his lot with his 
State after it seceded. He was then a member of the Supreme Court 
of Louisiana. 


Jones on Evipence.— This is the title of a new work written by Prof. 
Burr W. Jones, of the Wisconsin bar and the Law School of the Uni- 
versity of Wisconsin, and published by the Bancroft-Whitney Company, 
of San Francisco. It deals with many of the important topics which 
are usually classified under the head of evidence; but no one who has 
attempted a survey of the subject can for a moment suppose that it 
can be covered in 1997 16mo pages of long primer type, divided into 
905 sections. It cites a great many cases — how many it is impossible 
to tell, for it contains no table of cases. In short, this work is an 
extension of the so-called ‘‘ Pony Series.’? Some time ago the writer 
of this note received semi-official information that the last of the ‘‘ Pony 
Series ’’ had been printed; but this, it seems, was erroneous. Nothing 
can be said in favor of this form of publication. An idea of the size 
of these volumes can be given by stating that the amount of type on 
each page of them is about half the amount of type on the page of a 
law book of good size printed in type of the same size. The three 
volumes are sold for $8.00. This form of publication does not do credit 
to the author, to his work, or tohis publishers. This work should have 
been issued in two volumes of good law size, printed in small pica type 
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on clean, white paper. Coming to the substance of the work itself, it 
affords us pleasure to say that we have used it in searching for the cases 
on several different topics, and always with satisfaction. We have found 
it valuable in regard of the fact that it deals with modern phases of 
what may be called the law of evidence, citing modern authorities, 
including in many cases citations of articles in the American Law 
Review and other legal publications. It has what we have found tobe 
a good and sufficient index. 


Liticious Persons From Brineine Sorrs. — The English 
Parliament recently passed a law making a provision for preventing well- 
known litigious persons from bringing vexatious suits. The following, 
which we take from the Law Times, of aantiae, & is an illustration of the 
workings of the statute :— 


The utility of the short Act of Parliament which became law last year to 
prevent abuse of the process of the High Court, or other courts, by the insti- 
tution of vexatious legal proceedings, has been amply demonstrated by the 
application of the Attorney-General for an order under the Acts against Alexan- 
der Chaffers, to prevent him commencing any further action against any one 
without an order of the court. That gentleman, since 1891, has brought no 
less than forty-eight actions against the Prince of Wales, the Arch ishop of 
Canterbury, Lord Esher, several County Court judges, and numerous other 
persons, in none of which has he been successful, except one brought in the 
City of London Court to recover the cost of the copy of an affidavit supplied. 
These facts amply demonstrate the need that existed for such an enactment to 
save persons from vaxatious and vindictive litigation. 


Evwence: Tue X Ray.—A decision has recently been rendered by 
the District Court of Colorado, First Division, on a question which 
sooner or later was bound to come before the courts. It was as to the 
admissibility of X ray photographs. Their admission in this case was 
opposed on the familiar principle, so often appealed to in the courts of 
this country, that this kind of evidence was unknown to the learned 
lawyers of the Heptarchy, and therefore was no evidence at all. The 
reasoning did not appeal with much strength to Lefevre, J., who said:— 


In addition to these exhibits in evidence, we have nothing to do or say as 
to what they purport to represent; that will, without doubt, be explained by 
eminent surgeons. These exhibits are only pictures or maps, to be used in 
explanation of a present condition, and therefore are secondary evidence, and 
not primary. They may been shown to the jury as illustrating or making clear 
the testimony of experts. The law is the acme of learning throughout all ages. 
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It is the essence of reason, wisdom and experience. Learned jurists have 
interpreted the law, have classified reasons for certain opinions which in time 
have become precedents, and these ordinarily guide and control especially trial 
courts. We must not, however, hedge ourselves round about with rule, pre- 
cept and precedent until we can advance no further. Our field must ever grow 
as trade, the arts and science seek to enter in. 


Tue Fettow-Servant Rute.— The National Corporation Reporter 
of Chicago, referring to an article in the American Law Review 
on this subject,’ says that ‘‘ there is no reason why Illinois should not 
abolish this rule, although the Illinois courts have somewhat modified 
it as compared with the announcements of the national courts.’’ The 
legislature of Missouri, which has been in session during the last winter, 
abolished this rule as regards railroad companies only. The avowed 
reason why the statute was not made to extend to all employments was 
that such an attempt would combine so many interests in opposition to 
it that it could not be passed. The constitution of Missouri prohibits 
the enactment of special laws with reference to any subject, where a 
general law can be made applicable. This is a subject to which a gen- 
eral law can plainly be made applicable, and therefore the Missouri 
statute seems to be plainly unconstitutional. We doubt whether those 
of its promoters who were members of the legal profession did not know ~ 
this, and whether they did not drive ahead with the passage of it merely 
to make a show of conciliating the laboring classes who were clamorous 
for its passage. There is scarcely any room to doubt that the Supreme 
Court of Missouri will hold it unconstitutional when the first case under 
it is presented which raises that question. The legislators who thus 
attempted to limit the rule to one employment were ‘‘ keeping the word 
of promise to the ear, but breaking it to the hope.”’ 


Lone Juprcrat Service: Tue Years or Carer Justice 
anD Mr. Justice Fixtp.—It is said that Mr. Justice Field, of the 
Supreme Court of the United States, though he might long since have 
retired upon full pay, is clinging to the active duties of his office through 
the motive of equaling or surpassing the years of service on that bench 
of Chief Justice Marshall. We do not know whether this statement is 
true or not; but it is the plain truth to say, as our English contempo- 
raries aresaying of some of their judges, that when a judge has become 
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so old as to be decrepit, both physically and mentally, the luw ought 
to provide a mode for his compulsory retirement. Apropos of this 
subject we find in the Albany Law Joural a letter by Eugene W. Har. 
rington, of Buffalo, in the following language: — 


In carefully perusing the columns of the journal of November 28th, I came 
upon the statement relative to Justice Stephen J. Field, of the United States 
Supreme Court, and his thirty-three years of service upon the bench. The 
article also states “ this to be the longest term of service any man has ever en- 
joyed there.’? To those who are earnest students of constitutional law there 
is one man whose name will be remembered, and revered, so long as the con- 
stitution itself shall endure, and that name is Chief Justice John Marshall. 
Because of his intimate association with this wonderful instrument of govern- 
ment during the stormy days of its early existence, is due largely, we believe, 
its universal acceptance and perpetuity as the organic law. Chief Justice 
Marshall was appointed by President Adams, January 31st, 1801, and continued 
in the capacity of chief justice to the time of his death, which occurred in July, 
1835. As Bryce in his American Commonwealth says: ‘‘ His fame overtops that 
of all other American judges more than Papinian overtops the Jurists of Rome, 
or Lord Mansfield the Jurists of England.” So, too, in the matter of years of 
service. He still leads. Thirty-four years and six months is the mark set by 
the great chief justice; and, while I would gladly yield to Justice Field a 
badge of honor for his many years of service upon the bench, the first place 
still belongs to that other, ‘‘ under whose mind the constitution, like a flower, 
unfolded itself, petal after petal, until it stood revealed in the harmonious per- 


' fection of the form its framers had designed,’ — Chief Justice John Marshall 


the interpreter of the constitution. 


One Jury ror THE Rich snp ONE FoR THE Poor.— The Missouri 
special jury law, deserves the opprobrium of enabling a rich man, 
or a rich corporation, to buy a different jury from that which sits 
upon the rights of a poor man. By putting up $75.00 and making 
a formal motion for a special jury three days before any case is 
set for trial, a party to that cause may have a jury empaneled 
consisting of down-town merchants and manufacturers and their clerks 
and book-keepers. Such juries have proved in too many cases to 
be juries of rich men for the rich, and to reflect the peculiar preju- 
dices which belong to a peculiar class of men in the community. It 
is a shameful law that enables one citizen, who has money, to buy his 
cause before a different tribunal from that provided for the citizen who 
has not money. It is exactly as though a law were passed allowing a liti- 
gant, by putting up $75.00, to have his cause tried in an appellate court 
in the first instance, instead of having it tried in a nisi prius court. It 
simply legalizes a species of buying of justice, and — whatever may have 
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peen held of it on constjtutional grounds,— it plainly denies to a poor man 
the equal protection of the laws. In fact, it gives to the rich defendant 
in a lawsuit the right to have his case presented to a jury controlled by 
his own prejudices. It is an infamous statute. A bill to repeal it 
recently passed the Missouri House of Representatives with only eleven 
dissenting votes, but was defeated in the Senate. 


PersonaL Traits oF Curer Justice MarsHaLt.— One of the most 
readable articles which we have recently come across is found in the 
Green Bag for December last. It is entitled, ‘‘ John Marshall, Third 
Chief Justice of the United States, as Son, Brother, Husband and 
Friend.”’ It is written by his great-grandaughter, Sallie E. Marshall 
Hardie, and is compiled from family papers and letters. We like to 
know all we can about the personal traits of our great men; and this 
paper gives us insight, from different directions, into the character of the 
man who, of all others, had the most to do with shaping our government 
after the adoption of the constitution. Among other things, we are glad 
tolearn that the Great Chief Justice was a good hater, and that he 
hated Jefferson as much as Jefferson hated him. ‘‘ His dislike for Mr. 
Jefferson was intense, and lasted through life. They bitterly disagreed 
about a matter of vital interestto the University of Virginia; and from 
that time the Chief Justice never spoke to him, and he sent his five sons 
to Northern colleges, and his grandsons were also sent north to be edu- 
cated. Not until his great grandsons were ready for college were any 
of his blood to be found among the’ students of that University.’’ 
Among other charming bits of information with which the paper abounds, 
isa statement made by John Adams in 1825, to the effect that ‘‘ his 
gift of John Marshall to the people of the United States was the proud- 
est act of his life.’”” The wife of Chief Justice Marshall is described as 
for many years an invalid, seeing few people outside of her own imme- 
diate family; and it is added that, but for the loss of her health, she 
would have been an ornament to society, for she was a beautiful, cul- 
tured woman. ‘‘ That she had a strong character is shown by the in- 
fluence she had with her husband. He deeply felt that influence, and 
her death was a blow from which he never recovered.’”? If we may 
credit a tradition which still exists in the Blair family, this language does 
not overstate the strength of Mrs. Marshall’s influence. This tradition 
comes down from the mother of the late Gen. Francis P. Blair, who was 
Well acquainted with the Marshalls and was perhaps as intimate with 
them, when they resided at Washington during sessions of the court, as 
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any one else. Itis to the effect that the Great Chief Justice was very 
much henpecked by his wife, and that among other petty tyrannies to 
which she compelled him to submit, was that of removing his shoes he. 
fore entering the house, without regard to the condition of the streets, 
The real reason was that Mrs. Marshall suffered from a nervous dis. 
order which made her extremely sensitive to sounds; and her servants 
were compelled to walk the floors with mufled shoes: they were literally 
foot-pads. His actual, though not his official residence, was Richmond; 
and it is perhaps not too much to say that he was known and loved by 
all the inhabitants of that city. In his personal traits and his inter. 
course with the people he was kind-hearted simple and unaffected, 
When he died it might almost have been said of him, as it was said of 
the Duke of Wellington : — 


“ O, good gray hair which all men knew; 
* * * * * 
O, fallen at length, that tower of strength, 
Which stood four-square to all the winds that blew.” 


FORECLOSURE OF THE GOVERNMENT'S LiEN oN THE Union Paciric 
RaiLroap.— The so-called ‘‘ fundiag bill’’ having been defeated in 
the House of Representatives, for which God be thanked, the Attorney- 
General took immediate steps to foreclose the mortgage or statutory 
lien of the United States upon the main line of the Union Pacific Rail- 
way Company. The following statement of the proceeding was given 
out by Attorney-General Harmon to the public press :— 


Upon the defeat of the funding bill in the House, the President directed the 
Attorney-General to commence foreclosure proceedings against the Union Pa- 
cific Railway Company, first making the best arrangements obtainable for the 
protection of the government’s interests. Following the lines indicated in his 
last report, the Attorney-General began negotiations with the reorganization 
committee. On Thursday, January 21, an agreement was made which will 
result in immediate steps to foreclose. The chief subject of the negotiations 
was the protection of the government against the risk of sacrifice of its claim 
bya sale at a price which would leave nothing substantial after paying prior 
liens. This protection isnow assured by a guaranty that the government shall 
receive on its lien on the aided portions of the Union Pacific and Kansas Pacific 
lines, including the sinking fund, not less than $45,754,000. The sale will be 
public, so that the government will receive the benefit of any higher bids up to 
the full amount of its claim, principal and interest. The sum of four and a 
half million dollars cash was on Thursday deposited with the United States 
Trust Company of New York by Gen. Louis Fitzgerald, chairman of the com- 
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mittee, as security, according to the terms of the agreement. The committee 
agree to bid par for the sinking fund, if it is desired to sell it at any time before 
the foreclosure sale. 

Bills in equity have been prepared, signed by the Attorney-General and 
Hon. George Hoadley, special counsel, and forwarded to St. Louis, where they 
will on Friday, January 22, be presented to Judge Sanborn, who has jurisdic- 
tion in all the districts, and whose consent to their filing is necessary because 
the receivers in charge of the property are made parties defendant. They are 
original bills, and not cross bills, in the pending suits. 

Whether they will proceed as independent bills, or be ordered to stand as 
cross bills in the pending suits will be determined by the judge, but in either 
event the result will be practically the same, viz.: the sale of the property 
under the government’s lien as well as under that of the first mortgage. The 
bills will be filed in the districts of Iowa, Nebraska, Wyoming, Colorado, and 
Utah. Separate bills for the foreclosure of the lien on the Kansas Pacific are 
in course of preparation. These will be filed in Missouri and Kansas. 

The proposed arrangement was submitted to the government directors before 
it was closed. They all recommended its adoption. The general opinion was 
thus expressed :— 

“ The government cannot prudently longer defer the settlementof this matter. 
The Union Pacific system has already been much curtailed and its revenues have 
been permanently reduced. Reorganizations of allied and neighboring prop- 
erties have either been accomplished or are in train for early consummation, 
and the breaking up of the entire Union Pacific system has been and is steadily 
progressing. It therefore seems to us inexpedient, if not dangerous, to neglect 
this opportunity of realizing the sum offered and thus expose the government 
to a continuous depreciation of its security.”’ 

It is believed that there will be higher bids; but if not, an estimate shows 
that, crediting amounts already received from the company, the government 
will at least realize a sum equivalent to the principal of the subsidy bonds, 
with interest at about 3} per cent from their issue to the average date of their 
maturity, or about 3.45 per cent from date of issue to January 1, 1897. 

The minimum of $45,754,000, guaranteed the government is in cash, so that 
all relations with the property will terminate upon the confirmation of the 
foreclosure sale. 

The course to be pursued with respect to the Central Pacific has not yet 
been determined.— Attorney-General Harmon to the Press Associations, January 
22. 


What course the new Attorney-General will pursue with reference to 
the matter remains to be seen. In the meantime the statements which 
have been going the rounds of the lay press to the effect that this is a 
scheme to sacrifice the government’s lien to a syndicate, seem to be 
entirely without foundation. The sale will be a public one, and if any 
one can get together a syndicate that will bid higher than the syndicate 
which has been formed has agreed to bid, the law permits them to do 
so, and neither the Attorney-General nor the marshal of the United 
States, who will make the sale, will have the right to prevent it. 

VOL. XXXI. 18 
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Tue ForerGn AMERICAN PRESS AND THE ABRITRATION TREATY.— The 
Literary Digest for February 20th contained a number of extracts 
from the foreign press in the United States un the pending treaty 
between this country and Great Britain. The Irish press is, naturally 
enough, vituperatively opposed to it. Their observations are not worth 
quoting. The Courrier des Etats Unis, a French paper published in 
New York, regards it as ‘‘ a purely family matter, intended to establish 
a better relation between two races related to each other,’’ and takes a 
somewhat philosophic though pessimistic view of it. ‘The Novedades, 
a Spanish paper published in New York, says that ‘‘ Russia will cer- 
tainly use her influence against the treaty.”” The Freie Presse, a Ger- 
man paper published in Chicago, says: ‘‘ We do not think that the 
cause of peace is benefited by a treaty whose real object is to further 
chauvinistic ambition.’’ _By this expression the Teutonic editor means 
American chauvinistic ambition. The ‘rest of the editorial is in the 
same tone, and comes too near the grade of lunacy to be worthy of 
quotation. The Staats-Zeitung, of New York, says, what is probably 
true, that ‘‘the treaty has not gained in popularity here.’’ On the 
other hand, the Westliche Post, a German paper published in St. Louis, 
voices the more enlightened sentiment of the American people when it 
says that ‘* it would be a disgrace if the treaty is not ratified.’’ While 
this is the enlightened sentiment in this country on the question, there 
is still 2 feeling of acquiescence in the fact that the Senate is scrutiniz- 
ing the treaty very closely, and is amending it in some of its details. 
In other words, we feel better satisfied with a treaty which has in 
effect been made by the American Senate than we would be witha 
treaty which has been made by Mr. Olney. Beyond question, the 
events of the past few weeks have tended to cool the ardor of the warm 
advocates of this treaty. We have seen the English fleet off Canea 
combined with the fleets of five other powers, open fire on the position 
of a body of Christians fighting for their liberties against the most odious 
tyranny that exists in Europe, after a conference with a Turkish official. 
The fact that England is engaged in this miserable business, so dis- 
graceful to Christian Europe, tends to cool all ardor in the United 
States for more friendly and intimate relations with that country, and 
to arouse in us bitter and odious memories of her: the memory of the 
fact that in 1814 an expeditionary force from that country wantonly 
burnt our capitol; the memory of the fact that a British fleet wantonly 
bombarded certain towns on the coast of Finland in 1854, the Fins 
having committed the offense of being conquered by Russia; the 
memory of the recent bombardment of Alexandria under the adminis- 
tration of liberal and peace-loving Mr. Gladstone; the memory of the 
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fact that England is now posing as the greatest Mohammedan power 
in the world; and all this united to the undoubted prospect that, in the 
event of a war between this country and England, the latter would 
astonish us by hurling bodies of her Mohammedan troops into her forti- 
fications at Esquimault. The fact that England is actively assisting 
the other powers in bolstering up the hideous butcheries of the Armenian 
Christians and in repressing the aspirations for liberty of the Greek 
population of Crete, which far outnumbers the Mohammedan popula- 
tion of that island, and the further fact that England is guilty of these 
infamies because she has previously bound herself by treaties to be 
guilty of them, deprives her, for the time being, at least, of the sym- 
pathy of the most enlightened people of the United States. The 
indignation and disgust which we feel over the attitude of England in 
this matter are increased when we remember who the Turk really is: 
that he is a fish Indian who has become a land Indian in the progress 
of his migrations southwestwardly from Behring Straits; that he is 
simply a land Esquimaux; that his language and some of his manners 
are allied to those of the Esquimaux ; that his dog, a hundred thousand 
of which wallow in their own filth in the Turkish capital, protected by 
the Turkish police, is the Greenland dog pure and simple, and no other 
kind of dog ; and that, while the Greenlander’s canoe is called akaiak, his 


canoe is called a caique; and finally that his domestic morals are worse 
than those of the North American Indians. For those Christian nations 
to keep the Christians of Crete, contrary to their wills, under the 
suzerainty of the monster of Yildiz Kiosk, is a spectacle which we must 
believe because we see it, but which will excite the skepticism of future 
history. 


Surts In Equity TO HavE CERTAIN MarriaGe Contracts DECLARED 
Vow.— Evidently, the precedent established in California by the cele- 
brated case of Wm. Sharon v. Sarah Althea Hill (afterwards Sarah 
Althea Terry),! is beginning to bear fruit. It will be remembered that 
that was a suit in equity brought in 1883 in the United States Circuit 
Court, to have a certain alleged declaration of marriage between the 
plaintiff and defendant declared to be false and fraudulent and deliv- 
ered up to be canceled and annulled, and to enjoin the defendant from 
the use thereof. While there was nothing new in the equitable remedy 
applied for, viz.: to have certain documents declared void as being false 
and fraudulent, and to enjoin the defendant from exercising any rights 
thereunder, still it was a novel, or, at least, a rare case of equitable 


1 Reported in 11 Sawy. (U. S.) 290. 
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relief, in that it related to a marriage contract. The United States Cir. 
cuit Court, it may be remembered, granted the plaintiff the relief 
prayed for, after a most exciting and sensational contest, and which, 
as to some of the participants in the litigation, ended most disastrously 
and tragically. David S. Terry, one of the leading lawyers for the 
defendant, who married her during the course of the litigation, was 
killed by the special deputy-marshal Nagle, who was then acting as 
body-guard to Mr. Justice Field. Terry, at the time of the shooting, 
was assaulting Justice Field in the Lathrop railroad station restaurant 
in California. Terry bore a bitter and unrelenting resentment towards 
Justice Field, as he fancied that the unsuccessful result of the litigation 
was due to unfriendliness and corruption. The defendant herself is 
now confined in an Insane Asylum in California, hopelessly incurable. 

Another suit, seeking the same remedy and relief, has been brought 
in the State courts at San Francisco, which promises to afford consid- 
erable material for the newpapers in the line of sensationalism. The 
plaintiff is Thos. H. Quaékenbush, a millionaire and widower. The 
defendant is Mrs. Nancy A. Abbott, a widow, with whom the plaintiff 
resided for some time as a boarder. The suit is brought to have two 
contracts of marriage with the interesting widow declared null and 
void, on the ground that they are false, fictitious and fraudulent. The 
bill alleges that the story of the marriage has been circulated with the 
view of getting a portion of plaintiff’s estate upon his death. It 
denies that the plaintiff ever entered into any marriage relations with 
the defendant, by contract or otherwise. The estates of rich men, 
nowadays, are so liable to the ravages of unscrupulous and mercenary 
people, that the precautions taken by plaintiff in the case referred to 
appear to us in keeping with sound common sense, and, if meritorious, 
equitable in the extreme. We await withinterest the result of the suit. 


TypoGrapnHicaL Errors.— It is generally a work of supererogation 
to apologize for typographical errors unless they result in some serious 
misstatement, especially in view of the fact that the printer is prone to 
get new errors into the apology. For instance, one morning the 
Memphis Avalanche contained a local item something like the following: 
** That old bottle-scarred veteran, General Gideon J. Pillow, returned 
to the city from Washington, where he has been arguing a great case 
before the Supreme Court of the United States.’’ As soon as Gen. 
Pillow saw this article, he hurried to the editorial office of the Avalanche 
and demanded an apology. It appeared the next morning in about the 
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following words: ‘* We meant to say, in our issue of yesterday, that that 
old battle-scared veteran, Gen. Gideon J. Pillow, had returned to the 
city from Washington,’’ etc. We all make mistakes, and some of them 
are serious ones. What lawyer, who has had a long practice, does not 
recall some case where he has brought a suit either for the wrong plain- 
tiff or against a wrong defendant, by a mere lapse of memory or a 
clerical error? What lawyer does not recall some speech, intended to 
be the greatest effort of his life, wherein, by some strange trick of the 
mind, one word has been substituted for another, making him appear 
ignorant or ridiculous? By such a verbal substitution, made by an 
overworked memory, the writer of this note, in hastily dictating, on a 
hot day, an address to be delivered before a convention of his fellow- 
lawyers, referred to the framers of the Federal constitution as having 
followed the doctrines of De Tocqueville, in creating a government of 
checks and balances, a writer who was not born until the American 
constitution had been in existence for eighteen years! ! Montesquieu 
was meant, and possibly that reference was scarcely accurate. The 
truth is that they followed a school of French publicists whose 
doctrines were at that day fashionable, so to speak. In the last 
number of this publication, in an article written by Mr. Gunn, 
of Helena, Mont., occurs a printer’s error which, if taken seriously, 
would convict him of being ignorant of the spelling of two Latin 
words which are constantly used by lawyers.? It was in a quota- 
tion from another work, where the expression was used, ‘‘ between 
contracts which are merely malum prohibitum and contracts which 
are malum in se.’’ It occurred to the editor of the Review, who was 
the author of the work from which the quotation had been taken, 
that it would be more precise to make the Latin words agree in number 
with the English word ‘‘ contracts ;’’ in other words, to make the 
expression read, ‘‘ between contracts which are merely mala prohibita 
and contracts which are mala inse.’’ So he undertook to make that 
change in the proof, but the capable printer corrected his correction so 
as to make it read, as it appears in type,— putting upon the author of a 
work on corporations in six volumes, and also upon Mr. Gunn, the 
gross imputation of being unable to handle this simple Latin expression. 
Although an editor or author in time becomes callous to typographic 
errors, yet a bad one never fails to visit him with repeated pangs. 
There is one consolation in the prospect of death: it is that we shall no 
longer be punished with typographic errors; they will not make us turn 
over in our graves. 


1 30 Am. Law Rev. 678. 2 31 Am. Law Rev. 26. 
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JupGEs or THE SixtH Feperat Crrcuit.— At the banquet to Mr, 
Justice Harlan, which took place at Cincinnati, Octber 3, 1896, one 
of the toasts was, ‘‘ The Circuit Justices and Judges of the Sizth 
Circuit during the old regime: McLean, Swayne, Matthews, Emmons, 
Baxter, Jackson.’’ 

It was responded to by Alfred Russell, of Michigan. His response — 
too good to be lost — was as follows :— 

It affords me pleasure to be present to-night, and to join in doing 
honor to the distinguished judicial officer now presiding in this Circuit, 

Nothing in our customary law is more agreeable than having ban- 
quets, and praising each other while we are alive; because, you know, 
as Mark Twain says, ‘‘ we are dead such a long time!’’ I have a 
friend who declares that he would rather have an ounce of taffy in his 
lifetime than a pound of epitaphy after he is dead. 

I am now to indulge a little in both, and to speak of the former jus- 
tices and judges of this Circuit,— remembering that it is the privilege 
of the Bar to sit in judgment on the Bench! They were all remarkable 
men in their different ways. (One half, of course, from Ohio!) I 
tried cases before them all, and was honored by their confidence and 
friendship and by their not infrequent presence as guests at my house. 

Mr. Justice McLean went upon the bench a few months before I was 
born, but I was often in his court the last eight years of his incum- 
bency. The first time I came to this city was to argue a case before 
him,— just forty years ago; and I have here in my hand a letter from 
him about that case, dated November 10, 1856, and which I have 
treasured all these years, in perpetuam rei memoriam. It was written 
from ‘‘ Chapel Wood,’’ the name of his seat here. 

In his first inaugural, Lincoln said that the Circuit of Mr. Justice 
McLean had reached the dimensions of an empire, and that relief was 
required from Congress. The Justice was a man of commanding pres- 
ence on the bench, and exceedingly courteous to the bar. While not 
a learned lawyer, he possessed sound sense, strong judgment, compre- 
hensive views of things, and steady application ; and, during his long 
career, gave eminent satisfaction to the community and the profession. 
When holding court at Detroit in 1856, he received nearly 200 votes at 
the Fremont (Philadelphia) Convention for the presidency, and evinced 
much disappointment at not attaining the nomination. His fame rests 
largely on his dissenting opinion in the Dred Scott case. 

Mr. Justice Swayne was quite the opposite of his immediate prede- 
cessor. He had not had so varied an experience in public affairs, but 
was afar more thorough lawyer. He was extremely familiar with the 
adjudged cases, and, as he told me, emptied his commonplace book 
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into his opinions. His style was peculiar; abounding in short pithy 
sentences. He was not only a great lover of the authorities, but of all 
literature. His relations with the bar were warm and affectionate. 
He was an ardent Federalist in his constitutional views. 

The coming of Mr. Justice Matthews to the bench was a very fortu- 
nate event. He was my personal friend, and I labored hard to secure 
the odd vote for his confirmation. This reminds me of the only witti- 
cism which enlivened the arguments before the famous eight to seven 
Electoral Commission: Mr. Matthews said the College of Cardinals, 
when electing a Pope, is supposed to be enlightened by the presence of 
the Holy Ghost, but the Spirit resides chiefly in the odd man! 

The chairman of the Judiciary Committee, who opposed him, for 
alleged sympathy with corporations, too late expressed his contrition 
over an open grave. For, sir, it turned out that few men in our judi- 
cial annals have surpassed Mr. Justice Matthews in impartiality of 
decision, capacity for labor, adequacy of learning, and discrimination 
in judgment. - He died after only seven years of service; and, as the 
poet says :— 

** Ne’er to the chambers where the mighty rest, 
Since their foundation, came a nobler guest.”’ 


Let us now turn to the departed Circuit Judges. 

Judge Emmons was a man of very unusual learning as a case lawyer. 
He literally read nothing else but law. He was also a very eccentric 
man, and hardly possessed of what we call the judicial temperament. 
Ben Butler said of Rockwood Hoar (Grant’s Attorney-General), when 
he was a judge in Massachusetts, that he always acted as if he wanted 
to turn both sides out of court with costs! Judge Emmons always 
wanted to run both sides without being content simply to decide. 

Judge Emmons was a master of the rare and difficult art of easy, 
elegant and effective speech, and his magnificent qualities as an advo- 
cate he carried with him to the bench. Untiring in his own labors, he 
was extremely impatient of any want of preparation at the bar, and 
sometimes mortally offended us by his trenchant criticisms. At the 
same time, he was a man of great kindness of heart and agreeable social 
qualities. 

Judge Baxter’s arrival on the bench was like the rising of the red 
planet Mars above the horizon! A man of great natural endowments, 
accompanied by an imperious will, his arbitary determinations sometimes 
filled us with consternation, and we wondered what he would do next! 

I well remember a hair-raising tilt between him and Messss. Lothrop 
and Joy, in my city, the veterans of our bar. 
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If he had had the advantage of an early training in law and letters, in 
less troublous times, he would have been a great judge. As it was, hig 
strong love of justice made up for the absence of some other judicial 
qualities. 

Circuit Judge and Supreme Justice Jackson, by the fullness of hig 
learning, the amenity of his manners, the justness of his conclusions, 
and the peculiar charm of his social nature, fairly took our hearts by 
storm. 

He was a model judicial officer: most patient in investigation, thor- 
oughly grounded in principles ; familiar with the sources of knowledge, 
rarely erring in results, strongly Federal in constitutional interpretation, 
His untimely departure was deeply deplored. 

These men— ornaments of our common profession,— all served 


well their generation. They are now in that undiscovered country, 
where there is, as Whittier says, 


“No doubtful balance of rights and wrongs, 
Nor weary lawyers with endless tongues.” 


(Do not misunderstand me. I would not intimate that lawyers as 
well as judges do not go to the bowers of bliss!) 

Before closing, I wish to make mention of Mr. Justice Harlan’s dis- 
sents in the Civil Rights case, and in the late Louisiana case of Plessy 
v. Ferguson ;— nobly vindicating the rights of colored citizens under 
the amended constitution. 

The merciless French satirist, Rabelais, tells us of a banquet to 
D’ Aguesseau, the great Chancellor of France, at the end of his long 
and brilliant service. He was there asked how it was that he had 


always satisfied the profession and the people, and he replied, ‘‘ Oh, I 
just threw dice.”’ 


StatoTe Reviston 1x Missouri anp Wisconstn.— The Missouri legis- 
lature recently defeated a bill to provide for a revision of the statute 
law of that State by means of a commission of three men learned in 
the law and at an expense of $30,000. The defeat of the bill is under- 
stood to have been due to considerations of economy. In plain words, 
it is a painful reflection upon the kind of a legislature we have had in 
Missouri, which is quite as good, and possibly better, than some of its 
predecessors. There has been no revision of the statute law of Mis- 
souri by a competent hand since the revision of 1865. That law is 
now inavery unsatisfactory state. The constitution requires a revision 
to be made by the legislature every ten years. In 1879, and again in 


On 
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1889, that revision was made by legislative committees; and, consider- 
ing the short time and shorter means at their disposal, it is remarkable 
that they succeeded so well. In each case the revision was, under the 
circumstances, very creditable to its authors. What is really needed 
is an expert revision by competent men who shall have plenty of time 
and means for the performance of their task. Such a revision would 
tend to reduce the statute lawinto a state of greater harmony and con- 
sistency, without changing its substance or altering its policy. 
Wisconsin has done better. That State has been revising her statutes 
by means of a commission. The following suggestions, by Hon. J. 
R. Berryman, one of the commissions, are taken from the report made 


by the commissioners to the legislature in submitting the revising 
bill:— 


In so rewriting the laws of 1879 to 1895, we have found that, notwithstand- 
ing many years Of constant use of the statutes and the experience gained by 
twice preparing them for publication, the labor of so doing had been much 
underestimated, and that the time since the close of the session of 1895 has 
been insufficient to permit the performance of that work in accordance with the 
standard which we had hoped to attain. That labor has been greatly increased 
because of the inartificial form in which many of the laws have been expressed, 
because many of them are enacted without regard to their relation to or effect 
upon the body of the law to which they relate or the legal system or policy of 
the State. The result is conflicting legislation, overlapping provisions, and un- 
certainty as to the state of the law. This produces so many and important 
consequences that it is well worth while to consider whether a remedy can be 
found. Among the consequences directly attributable are largely increased 
litigation and the resulting public and private expense; the necessity for fre- 
quent revision or compilation of the statutes, and a lack of stability in the law. 
These results are unavoidable where legislative sessions are short, the amount 
of business large and the number of experienced legislators limited. We may 
perhaps be allowed to suggest that the remedy lies in providing for a small 
body of trained men to whom shall be intrusted the duty of passing upon the 
form and validity of measures which have reached that stage of legislative ac- 
tion which is equivalent to an approval of them, and whose duty it shall be to 
put such measures in proper form, as well as to suggest the amendment of 
other provisions affected by them, regard being had to what is already enacted 
on the subject, to what the common law is, to the construction given previous 
legislation germane thereto, the mischief sought to be remedied and the effi- 
ciency of the remedy proposed. With the conclusion of such a body before it 
and the reasons therefor, the legislature would be inestimably aided in the per- 
formance of its duties, needless and harmful changes in the statutes would be 
lessened, uncertainty as to the effect of laws would be diminished, the State and 
its citizens saved large expenditure of money,and otherresults attendant upon un- 
certainties and lack of stability in the law will be avoided. It is safe to say that the 
State will not long maintain a harmonious, systematic and well-expressed body of 
Statute law until some such course as is suggested is adopted. The necessity of 
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such a committee or body is much increased by the adoption of the amendment to 
the constitution prohibiting special legislation. All such special matters must now 
be covered by general laws. The result is that measures essentially local are 
passed under the form of general laws, without regard to the effect they may 
have upon other localities or upon the body of the general law. The judiciary 
committees are so overwhelmed with the great number of bills submitted to 
them, and their duties as legislators, that they have no time whatever to devote 
to the question of the general effect and harmony of proposed measures. It is 
beyond the scope of our duty to do more than suggest the matter, leaving the 
remedy to those upon whom is devolved the duty of enacting laws. 


Reso.utions oF Respect to Carer Justice — The follow- 
ing extract from Hazard’s Pennsylvania Register,! seems to be worthy 
of publication, in view of the fact that an account of the proceedings 
does not appear ever to have found its way into current legal literature, 
It is interesting as showing the names of nearly all the great lawyers of 
the day in Philadelphia, and doubly so as embodying one or two very 
fine thoughts by the Great Chief Justice. It is said that this meeting 
led up to the painting of the well-known portrait of Chief Justice Mar- 
shall by Inman for the Law Association of Philadelphia. We are in- 
debted for the extract to Hon. Francis Rawle, of the Philadelphia bar, 
for many years the moving spirit of the American Bar Association. 


RESPECT TO CHIEF JUSTICE MARSHALL. 


At a meeting of the bar of Philadelphia, held in the Circuit Court Room on 
the 30th of September, 1831, William Rawle, Esq., was appointed chairman, 
and John Sergeant, secretary. 

The following resolution was unanimously adopted :— 

Resolved, That a committee be appointed to wait upon Chief Justice Mar- 
shall, and express to him the reverence of the bar for his pre-eminent charac- 
ter, talents, and services, and request him to honor them with his company at 
dinner at such time as may be convenient to him. 

The following members were appointed the committee, to wit:— 

WILLIAM RawWLe, Wo. H. Top, 
JOHN SERGEANT, R. PETERS, 
Horace BINNEY, C. J. INGERSOLL, 
P. S. DUPONCEAU, JOSIAH RANDALL. 
Gro. M. Da.tas. 

Resolved, That the Hon. Judge Hopkinson be requested to unite with the 
committee in carrying into effect the above resolution. 

At an adjourned meeting at the same place on the first day of October, 1831, 
Mr. Rawle, from the committee appointed yesterday, reported that the com- 
mittee, together with Judge Hopkinson, who in compliance with the wishes of 


1 Vol. 8, pp. 237-8. 


NOTES. 283 


the bar, united himself with them, had waited upon Chief Justice Marshall, and 
by their chairman, communicated to him the resolution of the bar, with the 
following address :— 

S1rn:— The bar of Philadelphia are much gratified by the opportunity which 
your visit to this city affords us of testifying the high respect and profound 
veneration for your character felt by us all. 

We cannot but consider the whole nation indebted to one who for so long a 
series of years has illuminated its jurisprudence, and enforced with equal mild- 
ness and firmness its constitutional authority, who has never sought to enlarge 
the judicial power beyond its proper bounds, nor feared to carry it to the full 
extent that duty required. 

In respect to many of us, your exercise of the high office of Chief Justice of 
the Supreme Court was anterior to the commencement of their professional 
existence. With some, the recollection of your appointment revives the scene 
of the satisfaction that it gave; with all, there is a perfect conviction, that the 
station never was or could be better filled. 

It has been noticed with infinite gratitude to the great Dispenser of all 
earthly bounties, that the hand of time, though it may affect the body, has not 
diminished those great powers by which the mind of the individual whom we 
address, has been so long, so eminently distinguished. 

As a testimony of the sentiments we entertain, the bar respectfully solicits the 
honor of your company to a dinner, on any day you may think proper to name, 
agreeably to the following resolution this day adopted. 

WILLIAM RaWLeE, 

JOHN SERGEANT, 
HoracE BINNEY, 
Peter S. DUPONCEAU, 
W. H. Top, 

Geo. M. Dattas, 
CHARLES J. INGERSOLL, 
RICHARD PETERS, 
JOSIAH RANDALL. 


To the Honorable JOHN MARSHALL, 
Chief Justice of the S. C. U. S. 


To which Chief Justice Marshall made the following reply: — 


It is impossible for me, gentlemen, to do justice to the feelings with which 
I receive your very flattering address, nor shall I make the attempt; to have 
performed the official duties assigned to me by my country in such a manner as 
to acquire the approbation of so respectable and respected a bar as that of Phil- 
adelphia, affords me the highest gratification of which I am capable, and is 
more than an ample reward for the labor which those duties impose. I dare 
not hope that my services or ability to continue them, entitle me to the favor- 
able sentiments which your kindness has expressed, but I shall always recollect 
the expression of them with a degree of pride and satisfaction which few oc- 
currences of my life have inspired. Might I be permitted to claim for myself 
as well as for my associates, any part of the liberal consideration your partial 
favor bestows it would be that we have never sought to enlarge the judicial 
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power beyond its proper bounds, nor feared to carry it to the fullest extent 
that duty required. 

My state of health does not permit me to indulge in the pleasures of society, 
and I know not how long I may continue an invalid. 

I must therefore decline your polite invitation to dine with you, and entreat 
you to believe that in doing so, I submit with infinite reluctance to a privation 
which I cannot avoid. 

With great and respectful esteem, I am, Gentlemen, 

Your obliged and obedient servant, 
J. MARSHALL, 

Mr. Rawle, from the same committee, reported the following resolutions 
which were unanimously adopted: — 

Resolved, That the members of the bar of Philadelphia will in a body, wait on 
Chief Justice Marsha 1, and that he be requested to receive them in the United 
States Court-room at such time as may suit his convenience; and that the 
chairman take the necessary steps to carry this resolution into effect. 

Resolved, That the chairman at this meeting be requested to wait on Chief 
Justice Marshall and express to him the request of the bar of Philadelphia that 
he will permit his portrait to be taken. ; 

Resolved, That a committee be appointed to obtain the services of an eminent 
artist of this city to carry into execution the purpose of the foregoing resolu- 
tion should Chief Justice Marshall assent thereunto. 

Resolved, That these proceedings be published. 


DeatH or Str Travers Twiss.— The death of this eminent authority 
on international law deserves more than a passing notice. The fol- 
lowing brief sketch of his life and works is taken from the Law Journal 
of London :— 


Sir Travers Twiss died on the fourteenth inst., at his residence in Fulham, in 
his eighty-eighth year. The son of a clergyman, the Rev. Robert Twiss, of 
Trevallyn, Denbighshire, Sir Travers Twiss was born at Westminster on March 
19, 1809. At the age of seventeen he went to University College, Oxford, and 
in 1880 appeared in the first class in mathematies and the second class in 
classics. He was soon afterwards elected Fellow and appointed tutor of Uni- 
versity, and continued to reside in college for many years. In 1835 and the 
two following years he was Public Examiner in Classics, and in 1838-39 and 
1840 in mathematics. Having become a Fellow of the Royal Society in 1838, 
he succeeded, in 1842, Herman Merivale as Drummond Professor of Political 
Econowy. He published a volume entitled ‘‘ A View of the Progress of Political 
Economy in Europe since the Sixteenth Century,” which appeared in 1847. He 
had already, in 1846, begun the series of literary productions on questions of 
international law, of which he subsequently became so prolific an exponent, 
and published an essay on the Oregon question. In 1848 he published a treatise 
on the relation of the Duchies of Schleswig and Holstein to the Crown of Den- 
mark and the German Federation. Two or three years later the country was 
excited by the establishment of a Roman Catholic hierarchy in Great Britain, 
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and Dr. Twiss expoused the cause which had been taken up by Lord John 
Russell, in a little treatise entitled ‘* Letters Apostolic of Pius IX, considered 
with reference to the law of England and the law of Europe.” Adopting 
Niebuhr’s views on early Roman history, he published in 1837 an epitome of 
that great historian’s work, which he followed up with an edition of Livy with 
Latin notes. In 1852 he was appointed to the Professorship of International 
Law at King’s College, London, which he resigned after three years’ tenure, to 
succeed Dr. Phillimore in the Regius Professorship of Civil Law at Oxford, 
which he held for fifteen years, and in which he was succeeded by Mr. James 
Bryce. Sir Travers Twiss became an advocate of Doctors’ Commons in 1840, 
and was called to the Bar at Lincoln’s Inn in the same year. In 1849 he was 
made Commissary-General of the city and diocese of Canterbury, and in 1852 
was appointed Vicar-General of the Archbishop. On the promotion of Dr. 
Lushington to the office of Judge of the Court of Arches in 1858 Dr. Twiss was 
made Chancellor of the diocese of London, and in 1862 Advocate-General of the 
Admiralty. By the passing of the Probate and Divorce Acts of 1857 Doctors’ 
Commons became a thing of the past, and in the following year Twiss became 
Queen’s Counsel. In August, 1867, on the promotion of Sir R. Phillimore, he 
became Queen’s Advocate-General, an office since abolished. In the November 
of the same year he obtained the honor of knighthood. Few have served on so 
many Royal Commissions and other public inquiries as Sir Travers Twiss. In 
1852 he sat on the commission which inquired into the regulations of the college 
of Maynooth; in 1867 on that which investigated the laws of neutrality; in 1868 
onthe Naturalization and Allegiance Commission which resulted in the two 
statutes passed in 1870; and, in 1869, he served on yet another which dealt with 
the law of marriage in Great Britain and Ireland and in the British colonies, 
and a still further commission of which he was a member was that on the 
Rubrics. He was also one of the commissioners to settle the boundary lines 
between the provinces of New Brunswick and Canada. The reputation of Sir 
Travers Twiss as a jurist was European, and in 1884, at the request of the King 
of the Belgians, he drew up a constitution for the free State of the Congo; and 
in the following year, at the desire of Lord Granville, then at the foreign office, 
he acted as legal adviser to the British Embassy during the West African Con- 
ference at Berlin. He had published lectures in 1856 on International Law, and 
written more elaborately in a treatise published in 1861 on ‘‘ The Law of Nations 

Considered as Independent Political Communities,’ of which a second edition 
" was issued in 1884. His principal contributions, however, to this voluminous 
literature are the two volumes on ‘ The Law of Nations in Time of Peace’ and 
“The Law of Nations in Time of War.’? These both reached second editions — 
the latter in 1875 and the former in 1884. The work was translated into French 
by himself, with the assistance of M. Alphonse Rivier, Professor of the Law of 
' Nations at the University of Brussels. Another work which proceeded from 
his fluent pen was ‘ The Black Book of the Admiralty,’ published in 1874. He 
also contributed articles to the ‘‘ Encyclopedia Britannica,’ to the Nautical 
Magazine, to the Law Magazine and Review, and La Revue de Droit International, 
which he helped to establish. He was also vice-president and one of the 
founders, in 1872, of the Institut de Droit International, and was one of the 
principal promoters in the following year of the Association for the Reform and 
Codification of the Law of Nations. 
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APPELLATE PROCEDURE IN THE UNITED StaTEs AND MEXICO — We 
have received a very interesting monograph, being an address delivered 
by Hon. L. G. Kinne, Chief Justice of the Supreme Court of Iowa, at 
the annual meeting of the Bar Association of that State, held at Daven. 
port last July. It is entitled, ‘‘ Procedure and Methods of the Courts 
of Final Resort of the Republic of Mexico, the United States of 
America, and of the Several States and Territories of the Union,” 
The learned judge took pains to obtain accurate information upon the 
subject of his paper from local sources: in the case of the Republic of 
Mexico, from the United States consul resident at the city of Mexico 
and the Mexican Minister resident at the city of Washington; in the 
case of the Supreme Court of the United States and the Supreme 
Courts of Iowa, Ohio, Pennsylvania and New Hampshire, from 
associate justices of those courts; and in the case of every 
other court considered in his paper, from the Chief Justice of the 
court. His paper deals with the number of judges of the courts of 
last resort in Mexico and in the different states and territories; of 
their terms of office, salaries and other compensation; of the terms of 
their courts; of their practice in regard to the printing of records, 
abstracts and arguments; of their practice in regard to the submission 
of causes; of their practice in regard to oral argument; opinions as to 
the value of oral argument; how cases are assigned to the judges for 
the writing of opinions; of the method of procedure by the judges 
after causes are submitted; the number of opinions filed in each of the 
courts with which he deals, in the year 1895; of the practice in regard 
to rehearings; some of the rules of the courts, as especially rules as 
to advancing cases; and finally, the conclusions of the author. 

This pamphlet is replete with interest, It fills fifty-five printed pages, 
and is therefore too long to be republished in full in this Review; but 
we hope to print portions of it in future numbers. The conclusions of 
the learned judge, after this most painstaking and commendable 
investigation, are summed up as follows: — 


1. The best method is to have every judge read in full all the record abstracts 
and arguments in every case decided by the court. This is only possible where 
the business is such as will admit of it, or where the court disposes of only 
such a number of cases as it can under that system. I am quite willing to 
admt that no court of five or six judges, or a less number, can follow this plan 
thoroughly and sit and hear arguments five or six months in the year and write 
opinions in five or six hundred cases. 

2. I am decidedly in favor of the plan of the court setting a few cases for 
oral argument, hearing them, and then adjourning for a sufficient length of 
time to decide them and write opinions in them, and then hearing another 
assignment argued and adjourn and dispose of them, and so on through the 
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docket. This plan is desirable from many points of view; it would bring the 
decisions immediately following the submission of the cases — a result always 
desirable. It would bring the judges together more and tend to more discus- 
sion of the cases before and during the time the opinions were being prepared. 
Under this plan the oral arguments would be fresh in the minds of the judges, 
and hence of much greater benefit than they can possibly be under our present 
system. Of course, this plan would require all of the judges to reside at the 
capital and the salary should be increased so that they could afford to do so. 

3, After the judges have all read the record and arguments, their views should 
be made known to their associates in writing, or in consultation, before the 
case is written, and the case discussed and a conclusion reached as to how it 
should be decided. Of course consultation should follow also after the opinion 
is prepared, when it should be read to the entire court for consideration and 
criticism. It is important to understand that if our plans should be changed 
in the particulars above indicated, that it would be impossible for the judges to 
write as many opinions as under the presentsystem. This is easily understood 
when we consider that the time devoted to reading cases would be doubled, 
and that the time actually consumed in hearing oral argument would be much 
wore than is needed now. But I firmly believe that we had better write a less 
number of opinions and pursue the plan indicated. 

4, The law should be so changed as to require the court to file written 
opinions only in cases where the decree or judgment of the lower court is 
reversed, leaving it optional with the court to write and file opinions in cases 
affirmed when it deemed it desirable. This plan is followed in several States 
with much satisfaction to all parties and it is impossible to discover any valid 
argument against it. Take a recent Iowa report and we find one hundred and 
fifty-three cases therein, of which one hundred and eleven were affirmed, and 
forty-two reversed. Of those affirmed more than three-fourths of the opinions 
were based upon and followed previous cases, and the opinions contain nothing 
of value as precedents. The only excuse for writing opinions in such a multi- 
tude of cases is that our statute requires it. If the legislature in its wisdom 
would so change the law as to permit, in all cases of affirmance, a note of the 
decision to be entered in the announcement book without more, the vexed 
question of relieving the Supreme Court of this State of the great burden of 
cases which come to it would be solved for many years to come, and that 
without the creation of an additional office, or the addition of a dollar’s ex- 
pense to the burdens of the tax-payers. I respectfully submit the facts here- 
tofore stated, and my conclusions based thereon, for your consideration and 
action. 


Among the interesting tables compiled by Judge Kinne is one show- 
ing the number of cases decided in each court from which he 
secured a report, during the year 1895, and the number of opinions 
per judge, if the work had been equally divided. The lowest num- 
ber of opinions per judge is found in New Mexico, which is 
eight; but in this territory the judges of the Supreme Court 
are also required to hold the nisi prius courts. The highest 
number of opinions per judge is in Michigan, where the enormous 
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number of 130 per judge was reached. Next to Michigan comes North 
Carolina with 127 per judge; next to North Carolina, Pennsylvania, 
with 111 per judge; next to Pennsylvania, Alabama, with 110 per 
judge. In Georgia and in Minnesota the number was 100 per judge; 
in Missouri the number falls to 55 per judge; in Massachusetts to 54; 
in Maryland to 20; in Maine to 15; in Ohio to 14, and in New Hamp- 
shire and Nevada to 18. It would be misleading, however, to judge of 
the amount of work done by the judges of these courts, by the number 
of their opinions. Inmany of them opinions are written only in impor. 
tant cases; the rest are decided without the writing of opinions. Ip 
others, and notably in the New England States, the judges of the 
courts of last resort do nisi prius as well as appellate work. In some 
of the courts which sit in two divisions, like the Supreme Court of Mis- 
souri, there is a further arrangement which involves a considerable 
waste of public time, but which is necessary in order to secure uni- 
formity of decision; which is that, whenever a judge in a divisional 
case dissents, the case may, on motion, be re-argued before the court 
in banc. And in these courts other important cases are often trans- 
ferred to the court in banc on motion for re-argument. 


Tue New Generar Dicest.— It affords us great pleasure to com- 
municate to those of our readers who have not otherwise learned the 
fact, that a new departure has been taken by the Lawyers’ Co-operative 
Publishing Co., of Rochester, N. Y., upon the lines suggested by us. 
Our complaint, both with regard to the General Digest and the Ameri- 
can Digest, has been that they are digests of the decisions as they 
appear in the unofficial reports, and that they do not cite the official 
reports except in those cases where the official volumes come out prior 
to the time of their going to press with the annuals of these digests. 
The result is that we have an annual digest based largely upon unofficial 
reports. Now, in making a brief, or in writing a judicial opinion or 4 
book, it is necessary and proper to cite the official reports. But in 
collecting material from these annual digests it is necessary in, let us 
say, nearly half the cases, to make a separate search for the official 
reports in order to insert the proper citation; which search is long, 
tedious, expensive, and productive of mistakes. Another objection to 
digesting decisions before they have been officially published is that, in 
some cases, they never are officially published; but the opinion is 
recalled, or a motion for rehearing is granted, or the case is otherwise 
in some way prolonged, and in the meantime it is settled out of court, 
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and there is no judgment in conformity with the opinion, but the 
opinion is merely an experimental document, of no real authority 
under the rule of stare decisis. We are able to state, as a fact, 
that this applies to many cases which have been previously 
digested in the General Digest and in the American Digest 
from publications made in the West Publishing Company’s ‘‘ Report- 
ers.’ The conclusion from this experience manifestly is that no case 
ought to be digested in any permanent form until it has been officially 
reported, where there is an official reporting of the decisions of the 
court. If this policy had been adopted in the first instance by the 
West Publishing Co. and by the Lawyers Co-operative Publishing 
Co., with regard to the annuals of their respective digests, we should 
not have been obliged to run the hazard of citing decisions which are 
no decisions; nor should we have been obliged to resort, in order to 
search for the official reports, to that abominable expedient of the 
St. Paul house known as the ‘‘ Blue Label Book.’’! To remedy this 
unsatisfactory state of things, the Lawyers Co-operative Publishing 
Co., of Rochester, have at last had the courage to make a new de- 
parture in their General Digest, by which they confine the annual 
volumes of that work to cases which have been officially reported. 
We said the annual volumes, because heretofore they issued annuals. 
But now their permanent volumes are to be semi-annuals. Their 
scheme is now this: To issue their temporary volumes, designed to 
keep abreast with the work of the courts, in the form of quarterlies, 
bound in paper covers. These, if taken separately, are charged for at 
the rate of $4.00 a year, or $1.00 for each quarterly volume. Then, 
every six months, they will issue a permanent volume, which will 
include no case which has not been officially reported, but which, of 
course, will embrace the latest cases which have been officially reported. 
These semi-annual volumes are sold at $6.00 each; but the subscriber 


1 Point is given to the above bya 
fact which came to the writer’s atten- 
tion but two or three daysago. He 
found in the General Digest a refer- 
ence to a Missouri case embodying an 
important proposition of law relating 
to the negligence of municipal cor- 
porations. After a search for the 
Official report, embodying the labor 
of at least half an hour, he found it; 
but he found it in the form of a de- 
Cision of the Supreme Court of Mis- 
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souri in banc, dismissing the appeal, 
because it had not been properly 
taken. The fact probably was that 
an opinion had been written in one of 
the divisions of the court; that it had 
been unofficially reported in the ‘‘ Re- 
porter Series,”’ and as such digested by 
the Co-Ops.; that the case had then 
been removed to the court in banc; 
and that there the court had discov- 
ered that it had acquired no juris- 
diction at all. 
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to these semi-annual volumes gets the quarterlies or temporary volumes 
without extra charge. In other words, he gets the whole for $12.00 
a year. 

This scheme is the most satisfactory scheme that has been or can be 
devised, from every point of view. It gives us the temporary digests 
of the latest work of the courts in the form of quarterlies, which issue 
often enough, which are much more convenient of search than the 
scattered pamphlets which were previously issued semi-weekly, and 
which were being continually lost in the mails. For the purpose of 
being abreast temporarily with the work of the courts, a quarterly 
digest is igsued often enough. Then, the semi-annual volumes give 
us the work of the courts with references to the official reports as that 
work finally stands, but with citations to all unofficial reports, including 
law journals, etc., where any particular case is to be found. It ought 
to be borne in mind that important English and Canadian cases are 
included in the General Digest. We have been put upon the track of 
some very important decisions of those courts on questions arising in 
equity jurisprudence, such as injunctions against trades unions, trade- 
mark cases, and the like, through the columns of the General Digest. 
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ConsTITUTIONAL Law: Imposition or ATTORNEY’s FEE upon RAILWAY 
Company FOR FaILureE TO Pay DEBTS WITHIN A PrescriBep Time.— In 
the case of Gulf &c. R. Co. v. Ellis,! the Supreme Court of the United 
States hold, in an opinion written by Mr. Justice Brewer, that a statute 
of Texas providing that railroad companies failing to pay claims less than 
$50 for labor, damages, overcharges on freight, or for stock killed, 
within thirty days after presentation thereof, shall be liable for an 
attorney’s fee not exceeding $10, is void, as depriving such companies 
of the equal protection of the law. The opinion is sound and just. 
The legislature of Texas singled out railroad companies and imposed 
upon them an arbitrary and vindictive rule, not imposed upon other 
debtors, when there was nothing in their situation different from that 
of other debtors, requiring the imposition of sucha rule. In giving the 
opinion of the court, Mr. Justice Brewer, among other things, said:— 


The Supreme Court of the State considered this statute as a whole, and held 
it valid, and as such it is presented to us for consideration. Considered as 
such, it is simply a statute imposing a penalty upon railroad corporations for a 
failure to pay certain debts. No individuals are thus punished, and no other 
corporations. The act singles out a certain class of debtors, and punishes 
them when, for like delinquencies, it punishes no others. They are not treated 
as other debtors, or equally with other debtors. They cannot appeal to the 
courts, as other litigants, under like conditions and with like protection. If 
litigation terminates adversely to them, they are mulcted in the attorney’s fees 
of the successful plaintiff; if it terminates in their favor, they recover no 
attorney’s fees. It is no sufficient answer to say that they are punished only 
when adjudged to be in the wrong. They do not enter the courts upon equal 
terms. They must pay attorney’s fees if wrong. They do not recover any if 
right, while their adversaries recover if right, and pay nothing if wrong. In 
the suits, therefore, to which they are parties, they are discriminated against, 
and are not treated as others. They do not stand equal before the law. They 
do not receive its equal protection. All this is obvious from a mere inspection 
of the statute. 


ConstituTIONAL Law: Va.ipity or Sunpay CLosinc Laws RELatinc 
10 BarBerR SHops.— It is perhaps known that the members of that use- 
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ful, well-informed and loquacious profession, the barbers, have, through 
their trades unions and their influence upon their customers, prevailed 
upon the legislatures of several States to enact statutes requiring barber 
shops to keep closed on Sunday, or else to close at a particular hour on 
that day, say 12 o’clock or 1 o’clock. At the bottom of these statutes 
lies the commendable desire of the tonsorial artist to get a little rest 
on the seventh day of the week, in common with his more fortunate 
fellow-men. He wants to escape from his overheated and underventi- 
lated shop, laden with microbes from the sewers with which the adjoin- 
ing bath-rooms connect, and poisoned with the perfumes, tonics and 
cosmetics which he inflicts upon his customers, and to enjoy for one 
day in the week, nature’s bright overarching blue and pure ozone, 
Whether he exercises his ancient and honorable craft in Greater New 
York, in St. Louis, or in San Francisco, he wants to be able to say, as 
his professional brethren in the World’s Metropolis may have said; — 


** The seventh day this, the jubilee of man. 
London! Right well thou knowest the day of prayer: 
Then thy spruce citizen, washed artisan 
And smug apprentice gulp their weekly air: 
Thy coach of Hackney, whiskey one-horse chair, 
And humblest gig through sundry suburbs whirl, 
To Hampstead, Brentford, Harrow make repair; 
Till the tired jade the wheel forgets to hurl, 
Provoking envious jibe from each pedestrian churl.’”’ 


At the bottom of all these attempted police regulations rests the 
obvious economic principle that, in the absence of such a regulation, 
enforced by penal sanctions, if one barber shuts up his shop, and goes 
out into the suburbs to ‘‘ gulp his weekly air,’’ his rival will keep his 
shop open and get the customers of the former away from him. There- 
fore, it is necessary to have a statute applicable to all barbers, which 
will compel them to go out of their shops on Sunday, or go into the jail 
on some week day for it. But our State constitutions contain pro- 
visions that the legislature shall not pass local or special laws except in 
certain enumerated cases; and the case of the overworked, pale and — 
anaemic barber is not, alas, excepted out of the provision. Wherefore 
the grave question has arisen whether the legislature can pass a law of 
the kind indicated, making it applicable to the tonsorial profession 
alone. The legislature of California lately passed such a statute. It 
was moderate in its demands; it merely prohibited barbers from keep- 
ing open their places of business or working at their trade on Sundays 
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after 12 o’clock noon. Nevertheless one barber, more enterprising than 
his fellows, refused to obey it, and got arrested, and brought his case 
before the Supreme Court of California.!. And the court, in a more or 
less learned opinion by Mr. Justice Henshaw, concluded that, as this 
was not a general law to promote the interests of labor, as it did not 
relieve the poor devils who have to drive street cars and run express 
trains and the like, or even the tired and overworked judges who have 
to write their opinions on Sunday, it was a special law within the 
constitutional prohibition. The court accordingly discharged the 
prisoner. 

The legislature of Missouri went further, and passed a law making 
it a misdemeanor for any person to carry on the business of a barber 
on Sunday. In defiance of this law William Granneman carried on his 
business, was convicted of a misdemeanor in the St. Louis Court of 
Criminal Correction, and appealed to the Supreme Court.? The court, 
in a brief but pointed opinion by Mr. Justice Burgess, reasoned that if 
the act were valid, then the legislature might by one act prohibit the 
farmer from laboring on Sunday, by another the blacksmith, and so on, 
until all kinds of labor would be prohibited on that day. ‘‘ Clearly,’’ 
said he, ‘* this may be done by a general law embracing all kinds of 
labor.’”’ But he held that it could not be done by a special law appli- 
cable to a particular kind of labor. The act was therefore unconstitu- 
tional; the judgment of conviction was therefore reversed, and all the 
Missouri barbers began once more to work seven days in the week. 

The statute of New York? was, like the California statute, more 
moderate. It afforded some relief to those citizens who desired to sur- 
prise their systems with a weekly bath and a semi-weekly shave on Sun- 
day morning. It prohibited the carrying on of the business of a barber 
in the city of New York on Sunday after 1 o’clock in the day. It was 
not assailed upon the ground that it was a special law within the mean- 
ing of any constitutional prohibition, for it seems that there was no 
such prohibition; but on the loftier ground that it violated that pro- 
vision of the constitution of the State which says that ‘‘ no person shall 
be deprived of life, liberty or property without due process of law.’’ 
It was claimed by the recalcitrant barber who had worked after 1 
o’clock on Sunday, that it deprived him of ‘‘ liberty’’ by preventing 
him from carrying on a lawful calling, and also of ‘‘ property,’’ by 


1 Ex parte Jenztsch, 44 Pac. Rep. 2 State v. Granneman, 33 S.W. Rep. 
803 784. 
3 Acts, 1895, chap. 828. 
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depriving him of the free use of his premises, tools, etc., thus render. 
ing them less productive. But the Court of Appeals of New York 
found itself unable to rise to that exalted plane of constitutional inter. 
pretation. In a clear and satisfactory opinion written by Judge Vann,! 
the court reached the conclusion that the act was not unconstitutional, 
and accordingly affirmed the judgment of conviction. 


ConstituTionaL Law: VAtipity oF Contracts MAKING THE AcceEpr- 
ANCE OF Benerits FROM A Raitway Rewier Fonp sy Emptoris a 
Warver or ror Personat Injuries — CoNnsTITUTIONALITY OF A 
Sratute AnNuLLING Suca Contrracts.— We hope that the decision of 
Mr. District Judge Ricks, rendered in the United States Circuit Court 
for the Northern District of Ohio in.Shaver v. Pennsylvania Co.,* will 
be reviewed in a higher tribunal. The learned judge upholds in very 
strong terms — but not too strong for him, considering some of his pre- 
vious holdings in controversies between railroad companies and their 
employés,— that a contract making the acceptance of benefits by a 
railroad employé from a railroad relief fund a waiver of claims for per- 
sonal injuries, is valid; and further that it is not competent for the leg- 
islature, by a statute, to enact, as the legislature of Ohio did,’ that such 
contracts shall not be valid. The Ohio statute is as follows: — 


And no railroad company, insurance company, or association of other 
persons shall demand, expect, require or enter into any contract, agreement or 
stipulation with any other person about to enter, or in the employment of any 
railroad company, whereby such person stipulates or agrees to surrender, or 
waive any right to damages against any railroad company thereafter arising 
from personal injury or death, or whereby he agrees to surrender or waive, in 


case he asserts the same, any other right whatsoever, and all such stipulations 
or agreements shall be void. 


Judge Ricks holds, as we understand his opinion, that this statute is 
unconstitutional, on the ground that it violates what is called ‘‘freedom 
of contract,’’ and on the further ground that it violates the provision 
of the constitution of Ohio against special or class legislation. There 
is an increasing number of decisions which run in the same current with 
this, but the people will find means to overturn them, and if necessary 
to turn out the judges who render them. 


1 People v. Havenor, 43 N. E. Rep. 541. 


3 87 Ohio Laws, p. 149. 
2 71 Fed. Rep. 931. 
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ConsTITUTIONAL Law: Interstate Commerce — State TAXATION oF 
InrerstaTE Express Compantes.— In the case of Sanford v. Poe, and 
other cases heard and decided with it on the Ist of February last,} 
the Supreme Court of the United States was very much divided on a 
subject which has previously troubled that court very much, the subject 
of the State taxation of the instrumentalities of interstate commerce. 
The court had under consideration the validity of a statute of Ohio, 
known from the name of its author as ‘‘the Nichols Law.’’2? We 
understand the general scope of the decision to be to uphold a State 
statute by which express, telegraphic and telephone companies become 
subject to taxation in three forms: on their real estate, on their gross 
receipts derived from business done within the State, and on their prop- 
er situated within the State as valued by a local State taxing board. 
The last named assessment was resisted by the express companies on 
the ground that the laying of it by the State of Ohio contravened the 
commerce clause of the Federal constitution, because the assessments, 
while purporting to be upon their property situated within the State, 
were in fact levied on their business, which largely consisted of inter- 
state commerce. The court was divided upon the question, five of the 
judges sustaining the law and four dissenting. The opinion of the court 
was written by Mr. Chief Justice Fuller, and the dissenting opinion by Mr. 
Justice White. 

The peculiar feature of the scheme of taxation which the express 
companies challenged and which the court by a bare majority upheld, 
was something like this: The aggregate capital stock, according to the 
market value of the shares of the company, was the standard or gauge 
by which its actual property was measured. The company was obliged 
to make returns of the value of all its property in the State of Ohio 
and also of the value of all its property in all other States. Thena 
proportion was struck, something like this: As the aggregate value 
of the property of the corporation in all States is to the aggregate value 
of its property within the State of Ohio, so is its aggregate share capital 
to the sum upon which the State of Ohio lays its tax. For example, if 
the company returned $1,000,000 as the value of its aggregate property 
wherever situated, and if one-tenth of that property was situated within 
the State of Ohio, and if at the same time it had a share capital of 
$2,000,000 divided into shares of $100 each, and if at the same time its — 
shares were worth $150 each, then the aggregate value of its property 
for the purposes of taxation in the State of Ohio, would be taken to be, 


117 Sup. Ct. Rep. 305. 2 Rev. Stat. Ohio, § 2777, et seq. 
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not $1,000,000, but $3,000,000, and one-tenth of this sum would be 
taken to be the amount upon which the State of Ohio might lay its 
taxes.! Whether this was a taxation of property and whether this 
scheme of taxation was merely a mode of ascertaining the value of the 
property and franchises of the company within the State of Ohio for 
the purposes of taxation by it, or whether it was a taxation upon inter. 
state commerce, was the question upon which the court disagreed. In 
dealing with this question, Mr. Chief Justice Fuller, who wrote the 
opinion of the court, in referring to the aggregate property and fran- 
chises of the corporation, used the expression ‘‘ unit of use,’’ while Mr, 
Circuit Judge Lurton, who wrote the opinion of the Federal Circuit 
Court of Appeals which the Supreme Court now affirms,? endeavored 
to reach the same meaning by using the word ‘‘ plant-unit.’’ Among 
other expressions in the opinion of the court are the following :— 


There is here no attempt to tax property having a situs outside of the State, 
but only to place a just value on that within. Presumptively all the property 
of the corporation or company is held and used for the purposes of its busi- 
ness, and the value of its capital stock and bonds is the value of only that 
property so heldand used. * * * The States through which the companies 
operate ought not be compelled to content themselves with a valuation of sepa- 
rate pieces of property, disconnected from the plant as an entirety to the pro- 
portionate part of which they extend protection, and to the dividends of whose 
owners their citizens contribute. 


1 The following is the language of entire property of said companies, as 


the statute describing this mode of 
assessment: ‘* The said board shall 
proceed to ascertain and assess the 
value of the property of said express, 
telegraph, and telephone companies in 
Ohio, and in determining the value of 
the property of said companies in this 
State, to be taxed within the State and 
assessed as herein provided, said board 
shall be guided by the value of said 
property as determined by the value of 
the entire capital stock of said com- 
panies, and such other evidence and 
rules as will enable said board to ar- 
rive at the value in money of the 
entire property of said companies 
within the State of Ohio, in the pro- 
portion which the same bears to the 


determined by the value of the capital 
stock thereof, and the other evidence 
and rules as aforesaid.” 

2 87 U.S. App. 878, 399; 16 C.C. A. 
305; 69 Fed. Rep. 546; 16 C. C. A. 683; 
69 Fed. Rep. 557. Mr. Circuit Judge 
Taft had previously held that the stat- 
ute contravened the constitution of 
Ohio (61 Fed. Rep. 449; Jd. 470), but 
the Supreme Court of Ohio having 
soon afterwards held the contrary, 
he recalled his opinion and followed 
the court whose decision interpreting 
the constitution of the State was 
authoritative (64 Fed. Rep. 9). The 
decision of the Supreme Court of Ohio 
is State v. Jones, 51 Oh. St. 492; 8.¢. 
37 N. E. Rep. 945. 
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The decision of the majority of the court does not seem to transcend 
the principle which the court laid down in the leading case of Western 
Union Telegraph Company v. Attorney-General,! a decision which has 
been followed and supported by other cases. The dissenting opinion 
of Mr. Justice White, which is supported by the concurrence of 
three of the ablest judges of the court, Field, Harlan and Brown, pro- 
ceeds upon the idea that this form of taxation is an indirect mode 
of taxation of interstate commerce, a power which is denied to the 
States by that clause of the Federal constitution which vests in Con- 
gress the power to regulate interstate commerce, which power is 
necessarily exclusive. Both opinions seem to be well thought out 
and to involve a thorough consideration of the previous decisions of 
the court bearing upon the subject. The question is obviously one of 
great difficulty. Questions of this kind have frequently divided the 
court. In the face of the present division of the court, whose opinion 
is rendered in no less than eleven cases after argument by very able 
lawyers, an opinion on the part of a reviewer would be justly regarded 
as presumptuous ; though it must be said that the success of these inter- 
state commerce agencies in levying tolls upon the people and at the 
same time in evading their obligation of contributing their share toward 
the expenses of the State governments which protect their property, 
creates a feeling of satisfaction that the result of this case is what it is. 
It ought to be added that the principle of the Nichols law can be 
applied to the taxing of railroad companies and all other instruments of 
interstate commerce. 


ConstiruTIonAL Law: Due Process or Law — TakinG Property FOR 
Private Use — Raitway Company To ALLow 
Partizs TO Burtp a Permanent Gratin Exevator Upon Its Ricat or 
Way.— The decision of the Supreme Court of the United States, in the 
case of Missouri &c. R. Co. v. Nebraska,? appears to have been ren- 
dered with unusual deliberation; for the case was first argued on 
December 3d and 4th, 1894, was ordered for reargument on Decem- 
ber 17th, 1894, and was reargued on March 4th, 1896, and the 
decision of the court was not rendered until the 30th day of 
November, 1896. The opinion has been commented upon in the 
public prints, favorably in the more careful and conservative news- 


1 125 U. S. 530. 217 Sup. Ct. Rep. 180. 
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papers, but unfavorably in some portions of the press in the extreme 
West. Unless it is carefully examined, it is liable to be mis. 
understood ; and certainly the judgment of such a tribunal, rendered 
after such deliberation, ought not to be hastily criticised, especially when 
it is unanimous. Roughly stated, some farmers living near Elmwood 
Station in Nebraska, constituting a branch of what is called the Farm- 
ers’ Alliance, which does not appear to have been incorporated, procured 
an order from the Nebraska State Board of Transportation to the 
Missouri Pacific Railway Company, directing it te grant them the 
privilege of erecting a permanent elevator upon the company’s right of 
way, not for the purpose of serving the public generally, but to be 
used in storing and marketing their own grain. They procured this 
order upon the representation that the railway company had allowed 
two private owners to erect elevators on its right of way; that 
these elevators were insufficient to serve the public, and that the 
owners thereof were discriminating unjustly against the public and the 
petitioners in their charges. The railway company refused to comply 
with this order ; and thereupon, under the statute, a mandamus was pro- 
cured from the Supreme Court of Nebraska compelling it to do so,! 
Now if this had been a proceeding under any statute of Nebraska to 
condemn a portion of the company’s right of way for the purpose of 
erecting a public grain elevator thereon, to be used for the general service 
and convenience of the public, upon payment of just compensation for 
the land so taken, it is quite clear — and it is so stated in the opinion 
of the Supreme Court of the United States —that a different question 
would have been presented. It may be doubted whether a court which 
has so often sustained, though always by a divided court, the power of 
the legislatures of the States to regulate the charges of the proprietors 
of grain elevators, even when owned by individuals and not by corpora- 
tions,? and which declared the Chicago elevators to be situated at the 
very gates of interstate commerce,— would not have upheld such a pro- 
ceeding. The proceeding in question, however, was, as the court justly 
characterized it, nothing more than a proceeding by a collection of 
farmers to obtain the privilege of erecting a grain warehouse upon the 
land of a railroad company, without paying anything therefor, in order 
to store their own grain there and ship it to market over the railroad. It 
seems, therefore, to have been nakedly an appropriation of the land of 


1 The case is reported in29 Neb. and see the mass of cases cited in the 


550. abstract of the opinion given further 
2 Budd v. New York, 143 N. ¥.517; on. 
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one owner to the private purposes of others, without any compensation, 
and to have deserved to be characterized, as the court did characterize 
it, as a taking of property without due process of law, within the pro- 
hibition of the Fourteenth Amendment. The opinion of the court is 
written by Mr. Justice Gray. It is learned and thorough like all 
the work of that distinguished judge and clearly vindicates the conclu- 
sion of the court. 

The railway company was represented by Hon. John F. Dillon, of New 
York, both on argument and re-argument, and the Farmers’ Alliance 
by Mr. George H. Hastings on the first argument, and by Mr. A. S. 
Churchill on the re-argument. 


ConstiTuTIONAL Law: TaIrRTEENTH AMENDMENT — Wuat Const!- 
tuTEs INVOLUNTARY SERVITUDE UNDER THE THIRTEENTH AMENDMENT.— 
The decision of the Supreme Court of the United States, in the case of 
Robertson v. Baldwin, rendered on January 25, 1897, is a clear and 
able exposition of the meaning and scope of the expression ‘‘ involuntary 
servitude ’’ contained in the Thirteenth Amendment to the Federal con- 
stitution, particularly with reference to the contracts of seamen. 
Briefly stated, the facts were these: The appellants were seamen who 
shipped on board the Arago at San Francisco for a voyage to some port 
in the State of Washington, thence to Valparaiso and such other ports 
as the master might direct, etc. Becoming dissatisfied with their 
employment, they left the vessel at Astoria, Oregon, and were subse- 
quently arrested under the provisions of sections 4596 to 4599 of the 
Revised Statutes, taken before a justice of the peace, and, by him, 
committed to jail until the Arago was ready for sea (some sixteen 
days), when they were taken from the jail by the marshal and placed 
on board the vessel against their will. They refused to ‘‘ turn to” in 
obedience to the orders of the master, were arrested in San Francisco, 
charged with refusing to work in violation of section 4596 of the 
Revised Statutes; were subsequently examined before a commissioner 
of the Circuit Court, and by him held to answer such charge before the 
District Court for the Northern District of California. Shortly after- 
wards they sued out a writ of habeas corpus, which, upon a hearing 
before the District Court referred to, presided over by Hon. Wm. W. 
Morrow, was dismissed, upon the ground, generally stated, that there 
was nothing savoring of ‘involuntary servitude’’ contrary to the 
Thirteenth Amendment, so far as their contract was concerned. They 
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were then remanded to the custody of the United States Marshal, where. 
upon they appealed to the Supreme Court of the United States. That 
court has now affirmed Judge Morrow’s decision. The opinion in the 
Supreme Court is written by Mr. Justice Brown. He considers, in 
his usual perspicuous and vigorous style, two questions: ‘‘ First, as to 
the constitutionality of sections 4598 and 4599 of the Revised Statutes 
in so faras they confer jurisdiction upon justices of the peace of the States 
to apprehend deserting seamen and return them to their vessel; second, 
as to the conflict of the same sections, and also section 4596, with the 
Thirteenth Amendment to the constitution, abolishing slavery and in- 
voluntary servitude.’’ The first question is answered in the affirmative; 
inother words, Congress has the power to confer upon justices of the 
peace of the States the authority to apprehend deserting seamen, and 
return them to their vessel. The second question is disposed of as 
follows :— . 


The question whether sections 4598 and 4599 conflict with the Thirteenth 
Amendment, forbidding slavery and involuntary servitude, depends upon the 
construction to be given to the term “involuntary servitude.’’? Does the epi, 
thet ‘involuntary ”’ attach to the word “ servitude ’’ continuously, and make 
illegal any service which becomes involuntary at any time during its existence; 
or does it attach only at the inception of the servitude, and characterize it as 
unlawful because unlawfully entered into? If the former be the true construc- 
tion, then no one, not even a soldier, sailor or apprentice, can surrender his 
liberty, even for a day; and the soldier may desert his regiment upon the eve 
of battle, or the sailor abandon his ship at any intermediate port or landing, or 
even in astorm at sea, provided only he can find means of escaping to another 
vessel. If the latter, then an individual may, for a valuable consideration, con- 
tract for the surrender of his personal liberty for a definite time and fora 
recognized purpose, and subordinate his going and coming to the will of an- 
other during the continuance of the contract; not that all such contracts would 
be lawful, but that a servitude which was knowingly and willingly entered into 
could not be termed involuntary. Thus, if one should agree for a yearly wage, 
to serve another in a particular capacity during his life, and never to leave his 
estate without his consent, the contract might not be enforceable for the want 
of a legal remedy, or might be void upon grounds of public policy, but the 
servitude could not be properly termed involuntary. Such agreements for a 
limited personal servitude at one time were very common in England, and by 
statute of June 17th, 1823,! it was enacted that if any servant in husbandry, or 
any artificer, calico printer, hands craftsman, miner, collier, keelman, pitman, 
glassman, potter, laborer or other person, should contract to serve another for 
a definite time, and should desert such service during the term of the contract, 
he was made liable to a criminal punishment. The breach of a contract for 


1 4 Geo. IV, ch. 34, sec. 3. 
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nal service has not, however, been recognized in this country as involving 
a liability to criminal punishment, except in the cases of soldiers, sailors, and 
possibly some others, nor would public opinion tolerate a statute to that effect. 

But we are also of opinion that, even if the contract of a seaman could be 
considered within the letter of the Thirteenth Amendment, it is not, within its 
spirit, a case of involuntary servitude. The law is perfectly well settled that 
the first ten amendments to the constitution, commonly known as the Bill of 
Rights, were not intended to lay down any novel principles of government, but 
simply to embody certain guarantees and immunities which we had inherited 
from our English ancestors, and which had from time immemorial been subject 
to certain well-recognized exceptions arising from the necessities of the case. 
In incorporating these principles into the fundamental law there was no inten- 
tion of disregarding the exceptions, which continued to be recognized as ifthey 
had been formally expressed. Thus, the freedom of speech and of the press ! 
does not permit the publication of libels, blasphemous or indecent articles, or 
other publications injurious to public morals or private reputation; the right 
of the people to keep and bear arms? is not infringed by laws prohibiting the 
carrying concealed weapons; the provision that no person shall be twice put in 
jeopardy * does not prevent a second trial, if upon the first trial the jury failed 
to agree, or if the verdict was set aside upon the defendant’s motion;‘ nor 
does the provision of the same article that no one shall be a witness against 
himself impair his obligation to testify if a prosecution against him be barred 
by the lapse of time, a pardon or by statutory enactment.’ Nor does the pro- 
vision that an accused person shall be confronted with the witnesses against him 
prevent the admission of dying declarations, or the depositions of witnesses 
who have died since the former trial. 

The prohibition of slavery, in the Thirteenth Amendment,is well known to 
have been adopted with reference to a state of affairs which had existed in 
certain States of the Union, since the foundation of the government, while the 
addition of the words “ involuntary servitude’ were said in the Slaughter- 
house Cases,® to have been intended to cover the system of Mexican peonage 
and the Chinese coolie trade, the practical operation of which might have been 
a revival of the institution of slavery under a different and less offensive name. 
It is clear, however, that the amendment was not intended to introduce any 
novel doctrine with respect to certain descriptions of service which have 
always been treated as exceptional; such as military and naval enlistments, or 
to disturb the right of parents and guardians to the custody of their minor 
children or wards. The amendment, however, makes no distinction between a 
public and private service. To say that persons engaged in a public service are 
not within the amendment is to admit there are exceptions to its general lan- 
guage, and the further question is at once presented, where shall the line be 
drawn? We know of no better answer to make than to say that services which 


1 Art. 1. 5 Brown v. Walker, 161 U. S. 591, 
2 Art. 2. and cases cited. 
8 Art. 5. 6 16 Wall. 36. 
4 United States v. Ball, 163 U. S. 
662, 672. 
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4q have from time immemorial been treated as exceptional shall not be regarded 
q as within its purview. 

7 From the earliest historical period the contract of the sailor has been treated 
7 as an exceptional one, and involving, to a certain extent, the surrender of his 
‘ personal liberty during the life of the contract. Indeed, the business of nayj- 
gation could scarcely be carried on without some guaranty, beyond the ordi. 
\ nary Civil remedies upon contract, that the sailor will not desert the ship at q 
} critical moment, or leave her at some place where seamen are impossible to be 
* obtained — as Molloy forcibly expresses it, “to rot in her neglected brine.” 
Such desertion might involve a long delay of the vessel while the master is 
seeking another crew, an abandonment of the voyage, and, in some case, the 
safety of the ship itself. Hence, the laws of nearly all maritime nations have 
e mae provisions for securing the personal attendance of the crew on board, 
3 and, for their criminal punishment for desertion, or absence without leave 
during the life of the shipping articles. 


¥ After referring to the laws, ancient and modern, of other countries, to 
a support his position, the learned justice adverts to the legislation of 
7 this country upon the subject, and shows that it comports with the en- 
a actments of other maritime countries in this respect, and that there is 
a nothing inimical to the contract of seamanship, or to public policy, 


in such law. He concludes:— 


In the face of this legislation upon the subject of desertion and absence 
without leave, which was in force in this country for more than sixty years 
before the Thirteenth Amendment was adopted, and similar legislation abroad 
from time immemorial, it cannot be open to doubt that the provision against 
involuntary servitude was never intended to apply to their contracts. 


= 


Mr. Justice Harlan dissented in an elaborate and dignified opinion, 
contending that the contract of a sailor and his liberty were within 
the spirit as well as within the letter of the Thirteenth Amendment. 
4 Looking at the question from a practical standpoint and in the light 

of the great commercial and maritime interests of this country, we 
accept the prevailing opinion as enunciating the sound doctrine. We 
think that the view taken by the very learned justice in his dissent, that 
the liberty of the sailor is sacrificed and he is subjected to involuntary 
servitude if compelled to remain with his vessel during the term of his 
contract, is correct in theory, but dangerous and impossible in practice. 
The ‘* servitude ’’ is ‘ involuntary ’’ only when it becomes distasteful 
or unbearable to the sailor. If the latter, the laws provide certain 
remedies and penalties to be visited upon the master and officers. Per- 
haps, the best reply that can be made to the dissenting opinion is that 
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the contract of the sailor is one sui generis, and that, in this respect, 
the imperative demands and necessities of navigation and commerce 
require that the broad language of the Thirteenth Amendment be re- 
stricted so far as sailors are concerned. Such an interpretation is no 
more inconsistent with the sailor’s constitutional rights than is the 
authority conferred upon the master to put him in irons for disobe- 
dience on board ship, or otherwise to punish him, when the extreme 
necessities of the situation demandit. It might well be objected that 
the sailor, by being put in irons, was being punished without due 
process of law. Certainly, such a course would never be tolerated 
on the soil of this liberty-loving country. A writ of habeas cor- 
pus, or perhaps some very summary punishment, would compel 
swift delivery of an employé confined by his employer for disobe- 
dience, however reprehensible such disobedience might have been. 
However, if the sailor, in the eyes of the jealous champions of our great 
constitutional rights, be deemed to be at a disadvantage in this respect, 
in others he has certainly advantages which are fully covered by being 
considered in Courts of Admiralty as ‘‘ wards of the Court.”’ Itisa 
well known fact that Courts of Admiralty are, and have always been, 
jealous of the rights and privileges of seamen. Laws have been most 
liberally construed in their favor, provoking, from certain quarters, con- 
siderable adverse criticism. Whatever course these courts have pur- 
sued, which, at first blush, may have appeared detrimental to the inter- 
ests of the sailor, was rendered necessary to foster and support the 
imperative necessities of a great maritime and commercial people. It 
must be remembered that Courts of Admiralty owe a duty not only to 
the sailor, but, also, to the paramount interests of navigation and 
commerce. 

The dissenting opinion of Mr. Justice Harlan illustrates the strong 
love of liberty and of personal right which characterizes so many of the 
opinions of that distinguished judge. But it seems to carry the right 
of personal liberty beyond admissible limits. Beyond all question, 
there are circumstances and conditions in which a man may surrender 
his personal liberty for a time without the right to recall it, as where he 
enlists in the army or in the navy of his country, subjecting himself to 
military or to naval discipline as the same is established by statute and 
administered by martial law. The necessity for the application of the 
same principle to a merchant marine service is almost equally obvious. 
A rule of law which would establish in a sailor such a right of personal 
liberty and individual action as would enable him to put an end to his 
contract of shipment or enlistment whenever he might see fit to do so, 
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in the exercise of his own judgment or caprice, in whatever port and 
under whatever circumstances, would dissolve the merchant marine of 
any country and would produce that state of things described in ong 
line of Byron’s gloomy poem on Darkness :— 


** Ships sailorless lay rotting on the sea.”’ 


This is not at all inconsistent with the doctrine that a person may 
escape from a merely private employment at his own will, subject to no 
other liability than an action for damages for ‘a breach of his contract, 
But the business of carrying passengers and goods at sea is not a private 
business, and the employment of a sailor in such a business is nota 
private employment. It is an employment affected with a public 
interest and involving public rights. The proposition that a sailor can 
quit his employment at will and can. not be coerced to remain therein, 
would involve the most disastrous consequences to innocent members 
of the public who may have taken passage or shipped their goods upon 
a particular ship. The constitution and laws of every country follow its 
flag, at least upon the high seas, and the deck of every ship is regarded 
as a part of the soil of the country whose flag it flies. Undoubtedly 
the constitution of the United States protects the rights of an American 
seaman on the deck of any American ship in whatever part of the world it 
maybe. If that constitution allows him to desert it at pleasure, it al. 
lows him to desert and refuse to perform his duty in time of a storm, of 
a fire on board ship, or of any emergency of whatever character. The 
untenability of the doctrine is seen by a consideration of the results 
to which it would lead. A man ought not to be allowed to desert 
his employment, when to do so would be tantamount to the com- ' 
mission of murder, or to the wanton destruction of the property of third 
persons. Some of the circumstances which have attended recent railway 
strikes in this country lead to the serious question whether the princi- 
ple which obliges a sailor to fulfill his obligation ought not to be extended 
by Congress to interstate railways; whether the interstate commerce 
law ought not to be so amended as to provide for an enlistment for a 
distinct period of time, during which the railway employé shall not be 
permitted to desert the service without a just excuse, the same to be 
prescribed by law or ascertained by a magistrate. Point is given to 
this view by a circumstance which occurred during the railway strike of 
1894. Because certain laborers got into a disagreement at Chicago 
with a man named Pullman, all the train men of a railway passenger 
train on the Southern Pacific Railway in the Mohave Desert deserted the 
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train and left the passengers for several days to suffer in a burning 
heat without food and without water. Suchinfamous conduct deserves 
the application of criminal statutes, and the statute law ought to afford, 
if possible, coercive remedies to prevent it. 


CorPorRATIONS: DissoLUTION — LAND ConverYeD TO, Does Not Revert 
Uron DissoLution.— In Wilson v. Leary,! the Supreme Court of North 
Carolina were again called upon to lay the ghost of the ancient doctrine 
that land conveyed to a corporation reverts to the grantor upon the 
dissolution of the corporation,— overruling a previous decision of the 
same court, written by Judge Gaston, a very eminent judge.” In the 
opinion of the court, which is written by Mr. Justice Clark, the follow- 
ing language occurs :— 


It was true, it was held in an opinion by Gaston, J., in Fox v. Horah,* that by 
the common law, upon the dissolution of a corporation by the expiration of its 
charter or otherwise, its real property reverted to the grantor, its personal 
property escheated to the State, and its choses in action became extinct; and 
hence that, on the expiration of the charter of a bank, a court of equity would 
enjoin the collection of notes made payable to the bank or its cashier, the 
debtors being absolved by the dissolution. Judge Thompson ‘ refers to this 
decision ‘‘in accordance with the barbarous rule of the common law’”’ as 
“probably the last case of its kind,’’ and notes that it has since been, in effect, 
overruled in Von Glahn v. De Rosset,’ and it is now expressly overruled by us. 
Chancellor Kent® says, ** This rule of the common law has, in fact, become 
obsolete and odious,”’ and elsewhere he stoutly denied that it had ever been the 
rule of the common law, except as to a restricted class of corporations.? 

But, whatever the extent of this rule at common law, if it was the rule at 
all, it was not founded upon justice and reason, nor could it be approved by 
experience, and has been repudiated by modern courts. The modern doctrine 
is, as held by us, that ‘‘ upon a dissolution, the title to real property does not 


1268S. E. Rep. 630. onstrates that my Lord Coke’s doc- 
2 Fox v. Horah, 1 Ired. (Eq.) (36 trine rested on the dictum ofa fifteenth 

N.C.) 358. century judge (Mr. Justice Choke, in 
*36N.C. 358. the Prior of Spalding’s Case [1467], 7 
45 Thomp. Corp., § 6720. Edw. IV., 10-12), and is contrary to 
5 81.N. C. 467. the only case deciding the point (John- 
6 2 Kent Comm. 3807, note. son v. Norway [1622], Winch, 37), 
™ 5 Thomp. Corp., § 6730. The sub- though Coke’s statement has often 

ject is thoroughly discussed by Gray been referred to as law. 

on Perpetuities, §§ 44-51, and he dem- 
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" revert to the original grantors or their heirs, and the personal property does 
not escheat to the State.’”?! The crude conceptions of corporations naturally 
entertained in a feudal and semi-barbarous age, when they were few in number, 
. and insignificant in value and functions, by even so able a man as Sir Edward 


i Coke, and the fanciful reason given by him? for the reverter of their real estate, 
q to wit, that a conveyance to them must necessarily be a qualified or base fee, 
¥ have long since become outworn and discredited. That which is termed “ the 
. common law ”’ is simply the * right reason of the thing’ in matters as to which 


there is no statutory enactment. When it is misconceived, and wrongly de- 
clared, the erroneous ruling is equally subject to be overruled, whether it is an 
ancient or a recent decision. 


CorPORATION: DISTRIBUTION OF SHARES — FRAUDULENT Prospectus — 


+ Rescisston oF Contract To TAKE SHARES ON THE GROUND OF FRavpv- 
4 LENT Omissions In Prospectus.— This doctrine, which has been threshed 
Ps over in so many cases, English and American,’ came before the English 
% Court of Appeal for a new application in the recent case of McKeown 


v. Bandard Peveril Gear Co.4 The well-known rule is that where 
directors put forth such a prospectus, concealing material matters, un- 
favorable to the enterprise, which in good conscience they ought to 
disclose, such a suppressio veri is tantamount to a suggestio falsi. But 
the English Court of Appeal, in a case where the leading opinion is written 
by that master of English Company Law, the Lord Justice Lindley, 
affirming the decision of Romer, J., hold that where there has been no 
positive misrepresentation in a prospectus issued by the directors of a 
company, a person to whom shares have been allotted, for which he 
had applied on the faith of statements contained in the prospectus, is 
not entitled to have his contract to take the shares rescinded merely 
because the prospectus did not set out all the facts which were known 
to the directors. In such a case he is only entitled to have his con- 
tract rescinded where the facts not disclosed are such that the omission 
to disclose them renders the prospectus, as it stands, misleading. 


= 


Acenoy: or Principat — LIABILity OF 
; TrusTEEs AS UNDISCLOSED PRINCIPAL OF RECEIVER APPOINTED BY THEM.— 
In the case of Gaskell v. Gosling,5 a company conveyed all their 


1 5 Thomp. Corp., § 6746; Owen v. 8 74 Law Times Rep. 810. 
2 Smith, 31 Barb. 641; Towar v. Hale, 46 4 74 Law Times Rep. 712. 
‘¥ Barb. 361. 5 74 Law Times Rep. 674. 


2 Co. Litt. 136. 
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property and business to trustees for debenture-holders by a deed 
which gave them power, in certain events, to appoint a receiver of the 
mortgaged property, who should have power to carry on the business 
and should ‘‘ be the agent of the company who alone should be liable 
for his acts and defaults.’” The trustees appointed a receiver by an 
instrument which provided that he should open an account at a bank as 
receiver, and should pay into that account, on the day of their receipt, 
all moneys received by him as receiver, and that all checks drawn by 
him on that account should be countersigned by the trustees’ solicitor. 
An order to wind up the company was made and a liquidator appointed, 
but the liquidator in no way interfered with the business. The receiver 
continued to carry on the business, and ordered goods for the business, 
in the name of the company as receiver. The court held (affirming the 
judgment of Lord Russell, C. J., dissentiente Rigby, L. J.), that the 
trustees were liable for the price of the goods as the undisclosed 
principals of the receiver. 


LiseL: PriviLecep CommunicaTion — PuBLicaTIon oF Remarks MApE 
at A MeetinG or A Crty Counci.— In Buckstaff v. Hicks, the Supreme 
Court of Wisconsin hold that publication in a newspaper of remarks 
made, at a meeting of a city council, by the city’s representative in the 
State Assembly, purporting to give information as to the conduct of the 
representative of the city in the State Senate with reference to passage 
of city charter amendments, is not privileged, though the newspaper 
be the official paper of the city, the article being a mere voluntary 
unofficial report, published as a matter of news; especially where the 
paper circulated outside the city and the senator’s district. In order 
to understand the force of this ruling, it is necessary to recur to the 
well-known doctrine in the law of libel in respect of what is frequently 
called a privileged communication, but which ought to be called, as it 
is now sometimes called in the English books, a privileged occasion.? 
The law in regard to the privileged occasion is, roughly stated, that 
where the matter is a matter of public interest, the law does not pre- 
sume malice from the fact that the matter published is false, but that 
the burden lies upon the plaintiff to prove express malice. This rule, 
which has a very important relation to the liberty of the press, has 


168 N. W. Rep. 403. 


by Frank E. Hodgins, Esq., in the 
® See a clear article on this subject 


Canadian Law Times for March, 1896. 
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been clearly brought out in recent English cases, though in the Ameri. 
can books the subject is attended with more or less confusion. The 
holding of the Wisconsin court is believed to be unsound. Upon the 
clearest grounds, a debate in a city council on a matter relating to 
the interests of the city presents a privileged occasion, such as exoner. 
ates the publisher of a newspaper who prints that debate from liability 
to an action for damages for a libel, in case some statement therein 
made may turn out to be untrue, unless the jury affirmatively find that, 
in making the publication, he was actuated by express malice as against 
the plaintiff. It is true that, when it comes to the manner of proving 
express malice it may be proved, like any other fact or human motive, 
by circumstances ; and the circumstances attending the publication may 
; be such as, of themselves, to furnish evidence of such malice. Un- 
truthful statements uttered in debate may be so glaringly untruthful or 
unjust to the person against whom they are levelled, as of themselves to 
afford evidence of express malice in publishing them ; and that is possi- 
bly what the Wisconsin court mean. 


FeperaL Jurispiction: Diverse CitizensHip — TRUSTEE IN A Mort- 
GAGE Deep or Trust.-- In the case of Shipp v. Williams,' the Circuit 
Court of Appeals for the Fifth Federal Circuit decided that Federal 
courts have no jurisdiction of a bill by the beneficiary under a mortgage 
deed of trust against the mortgagor and the trustee to foreclose the 
mortgage, although the trustee refuses to act, where the trustee 
and the mortgagor are citizens of the same State; since the trustee, 
although a defendant, is really on the same side of the case as the ben- 
eficiary. This decision is an application of the well-known rule of Fed- 
eral jurisdiction that jurisdiction as depending upon diverse citizenship 
depends upon the citizenship of the real, and not the formal parties; 
and that, for the purpose of determining who are the adversary parties, 
the court will array them according to their real interests, and not 
according to the positions which they occupy upon the record. 
Although this decision was rendered as early as May 8th, 1894, and 
a can therefore hardly be called ‘* a recent decision,”’ yet it is hoped that 
: it is not too late to correct the error into which the court fell in over- 
looking a prior decision of the Supreme Court of the United States, 


1 62 Fed. Rep. 4; s.c. 10 C.C. A. 247. 
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which holds precisely the contrary on the same state of facts. Mr. H. 
Campbell Black, a distinguished law writer and annotator, has enriched 
the case of Shipp v. Williams as published in the C. C. A.,? with a long 
and learned note on Federal jurisdiction as depending on citizenship ; 
but in discussing this question he, in like manner, overlooks the decis- 
jon of the Supreme Court in Hotel Co. v. Wade. The doctrine of sub- 
sequent cases in the Supreme Court does not over turn the doctrine of 
Hotel Co. v. Wade, nor even do the subsequent cases cite that case ;3 
though, if the direct authority of that case were out of the way, they 
would have a bearing which might lead to the contrary conclusion. 
But the decision in Hotel Co. v. Wade is manifestly sound, when it is 
considered that, by refusing to execute his trust, the trustee in a mort- 
gage deed of trust takes a position antagonistic to that of the benefici- 
aries under the deed, and that, when they are driven, by his taking such 
position, or where they exercise their right to have the foreclosure take 
place in court instead of in pais, it may be necessary to enjoin him from 
attempting the sale under the deed of trust, or from interfering with 
the possession of any receiver who may be appointed pendente lite,— it 
becomes obvious that he is essentially an adversary party in the pro- 
ceeding, and nota concurring party ; and the fact of his being an adver- 
sary party against whom substantial relief is sought, gives jurisdiction 
to the Federal tribunal. 


Corporations: Compantes’’— Power or A SOLE TRADER 
70 IncorPoRATE HimsELF AND TRANSFER HIS STOCK IN TRADE TO THE 
CoRPORATION AT AN OVERVALUATION AND Escape LiABILITY TO HIS 
Crepvirors.— In the case of Salomon v. Salomon‘ decided in the House 
of Lords in November last, that great tribunal, six of its members 
concurring and none dissenting, held, in substance, that, under the 
English Companies Acts, it is possible for a sole trader to turn himself 
into a limited liability company, by means of issuing one share each to 
a sufficient number of dummies, and for him to turn his individual 
stock in trade over to the company in payment for its shares and for an 
additional mass of its debentures issued to him; and that, if the com- 
pany soon thereafter becomes involved in debt and fails and goes into 


1 Hotel Co. v. Wade, 97 U. S. 13. 717; Peper v. Fordyce, 119 U. S. 469; 
210 C. C. A. 247, 249. Dodge v. Tulleys, 144 U. S. 451. 
3 Thayer v. Association, 112 U. S. 475 L. T. Rep. 426. 
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liquidation, its unsecured creditors have no remedy against him. That 
is a round statement of what this very important case holds, made by 
us after a very careful reading of five opinions delivered by five of the 
Lords.! It is hoped that the doctrine of this case will not be accepted 
in the United States without very serious consideration. It should not 
be forgotten, whenever it is tendered to an American court as authority, 
that, in so holding, the Lords found it necessary to overrule four learned 
judges in the courts below.? The opinions of both the courts below 
conceded the fact that an incorporated company had been validly formed 
under the statute; but Mr. Justice Williams, who heard the case in the 
first instance, took the somewhat attenuated ground that the company 
was merely the agent of the sole trader who had organized it, and that, 
as his agent, it was entitled to be indemnified by him against losses 
made by it in acting as his agent. This view seems to have been 
altogether too refined, and it is not surprising that the Lords were 
unable to accede to it. The Lord Justices of the Court of Appeal 
did not accede to it, but proceeded upon the somewhat analogous view 
that, although the company had been validly organized under the stat- 
ute, at least so far as regarded matters of external form, yet the cir- 
cumstances were such that it acted as trustee for the sole trader who 
had organized it. This view the Lords also put aside after close 
criticism, and it is impossible to say that they were not sound in so 
doing. But the Court of Appeal also held that what was done was a 
mere scheme to enable a sole trader to become a corporation by means 
of associating with himself certain dummies who had no substantial 
holdings of the shares of the company, but who were his mere nomi- 
nees and creatures; and the substance of their judgment was that such 
a scheme was a fraud upon the statute, contrary to what the legislature 
intended, and that a court of equity ought to cut through it and hold 
that a trader could not, by such a manipulation, escape liability to his 
future and intended creditors. But the Lords found nothing in the 
language of the statute prohibiting companies from being formed in 
this way, and their opinions indicate that, as matter of common 
knowledge, that is commonly done in Great Britain. This develops, 
peihaps, the most important feature of the case, which lies in the doc- 


1 Lord Morris merely concurred reported in 72 L. T. Rep. 755 (1895); 
without giving a separate opinion. 2 Ch. Div. 323, who had affirmed an 
2 The cases consisted of cross ap- order of Williams, J., reported in 72 
peals from a judgmentof the Courtof L. T. Rep. 261. 
Appeal (Lindley, Lopes and Kay,L.JJ.) 
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trine that a single individual may validly transform himself into a cor- 
poration unless the governing statute in terms prohibits corporations 
from being thus formed, by the mere device of having a few shares 
jssued, as was the case here, to his wife and children, or, as is fre- 
quently the case, to his clerks. As there was nothing in the statute 
prohibiting that, the Lords found themselves unable to interpolate into 
the statute such a prohibition, holding that to do so would be to usurp 
the functions of the legislature. Upon this question some of their 
observations are interesting. ‘The Lord Chancellor (Halsbury) dealt 
with this phase of the case in the form of a succession of criticisms upon 
the observations of Mr. Justice Williams and the Lords Justices of 
the Court of Appeal, thus :— 


I observe that the learned judge (Williams, J.) held that the business was Mr. 
Salomon’s business and no one else’s, and that he chose to employ as agent a 
limited company. And he proceeded to argue that he was employing that limited 
company as agent, and that he was bound to indemnify that agent — the com- 
pany. I confess it seems to me that that very learned judge becomes involved 
by this argument in a very singular contradiction. Either the limited company 
was a legal entity or it was not. If it was, the business belonged to it and not 
to Mr. Salomon; if it was not, there was no person and no thing to be an agent 
at all; and it is impossible to say at the same time that there is a company and 
there is not. Lindley, L. J., on the other hand, affirms that there were seven 
members of the company, but, he says, it is manifest that six of them were 
members simply in order to enable the seventh himself to carry on business with 
limited liability. The object of the whole arrangement is to do the very thing 
which the legislature intended not to be done. It is obvious to inquire where 
is that intention of the legislature manifested in the statute? Even if we were 
at liberty to insert words to manifest that intention, I should have great diffi- 
culty in ascertaining what the exact intention thus imputed to the legislature is 
or was. In this particular case it is the members of one family that represent 
all the shares; but if the supposed intention is not limited to so narrow a 
proposition as this, that the seven members must not be members of one family, 
to what extent may influence or authority or intentional purchase of a majority 
among the shareholders be carried so as to bring it within the supposed pro- 
hibition? It is, of course, easy to say that it was contrary to the intention of 
the legislature — a proposition which, by reason of its generality, it is difficult 
to bring to the test; but when one seeks to put as an affirmative proposition 
what the thing is which the legislature has prohihited, there is, as it appears to 
me, an insuperable difficulty in the way of those who seek to insert by construc- 
tion such a prohibition into the statute. As one mode of testing the proposi- 
tion it would be pertinent to ask whether two or three, or, indeed, all seven, 
may constitute the whole of the shareholders. Whether they must be all 
independent of each other in the sense of each having an independent beneficial 
interest — and this is a question that cannot be answered by the reply that it is 
a matter of degree. If the legislature intended to prohibit something, you 
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ought to know what that something is. All it has said is that one share jg 
suflicient to constitute a shareholder, though the shares may be 100,000 jy 
number. Where am Ito get from the statute itself a limitation of that pro. 
vision that that shareholder must be an independent and beneficially interesteg 
person? I find all through the judgment of the Court of Appeal a repetition of 
the same proposition to which I have already adverted — that the business was 
the business of Aron Salomon, and that the company is variously described 
as a myth and a fiction. Lopes, L.J., says: “The Act contem- 
plated the incorporation of seven independent bon@ fide members, who had 
a mind and a will of their own, and were not the mere puppets of an individual 
who, adopting the machinery of the Act, carried on bis old business in the same 
wey as before, when he was a sole trader.’?> The words “ seven independent 
dona fide members with a mind and will of their own and not the puppets of an 
individual ” are by construction to be read into the Act. Lopes, L. J., also said 
that the company was a mere nominis umbra. Kay, L. J., says: “ The statutes 
were intended to allow seven or more persons bon@ side associated for the pur- 
pose of trade to limit their liability under certain conditions and to become a 
corporation. But they were not intended to legalize a pretended association 
for the purpose of enabling an individual to carry on his own business with 
limited liability in the name of a joint-stock company.”’ The learned judges 
appear to me not to have been absolutely certain in their own minds whether 
to treat the company as areal thing or not. If it was a real thing, if it hada 
legal existence, and if, consequently, the law attributed to it certain rights and 
liabilities in its constitution as a company, it appears to me to follow as a con- 
sequence that it is impossible to deny the validity of the transactions into which 
it has entered. Williams, J., appears to me to have disposed of the argument 
that the company, which, for this purpose, he assumed to be a legal entity, was 
defrauded into the purchase of Aron Salomon’s business, because, assuming 
that the price paid for the business was an exorbitant one, as to which Iam my- 
self not satisfied, but assuming that it was, the learned judge most cogently 
observes that when all the shareholders are perfectly cognizant of the condi- 
tions under which the company is formed and the conditions of the purchase, 
it is impossible to contend that the company is being defrauded. The propo- 
sition laid down in Erlanger v. The New Sombrero Phosphate Company! —I 
quote the head-note —is, that ‘“‘ Persons who purchase property, and then 
create a company to purchase from them the property they possess, stand ina 
fiduciary position towards that company, and must faithfully state to the com- 
pany the facts which apply to the property, and would influence the company in 
deciding on the reasonableness of acquiring it.’” But if every member of the 
company, every shareholder, knows exactly what is the true state of the facts, 
which for this purpose must be assumed to be the case here, Williams, J.’s, 
conclusion seems to me to be inevitable —that no case of fraud upon the 
company could here be established. If there was no fraud and no agency, 
and if the company was a real one and not a fiction or a myth, every 


one of the grounds upon which it is sought to support the judgment is dis- © 


posed of. The truth is that the learned judges have never allowed in their own 


139 L. T. Rep. 269; 8 App. Cas. 1218. 
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minds the proposition that the company has a real existence. They have been 
struck by what they have considered the inexpediency of permitting one man 
to be, in influence and authority, the whole company, and assuming that such a 
thing could not have been intended by the legislature, they have sought various 
grounds upon which they might insert into the Act some prohibition of such a 
result. Whether such a result be right or wrong, politic or impolitic, I say, 
with the utmost deference to the learned judges, that we have nothing to do 
with that question if this company has been duly constituted by law, and, 
whatever may be the motives of those who constitute it, I must decline to in- 
sert into that Act of Parliament limitations which are not to be found there. 


In the course of his judgment Lord Herschell said: — 


It was said that in the present case the six shareholders other than the ap- 
pellant were mere dummies, his nominees, and held their shares in trust for 
him. I will assume that this was so. In my opinion it makes no difference. 
The statute forbids the entry in the register of any trust, and it certainly con- 
tains no enactment that each of the seven persons subscribing the memorandum 
must be beneficially entitled to the share or shares for which he subscribes. 
The persons who subscribe the memorandum or who have agreed to become 
members of the company, and whose names are on the register, are alone 
regarded as, and, in fact, are, the shareholders. They are subject to all the 
liability which attaches to the holding of the share. They can be compelled to 
make any payment which the ownership of a share involves. Without they are 
beneficial owners or bare trustees is a matter with which neither the company 
nor creditors have anything to do; it concerns only them and their cestui que 
trust if they have any. 


Upon the same subject Lord Macnachten said: — 


* There is nothing in the Act requiring that the subscribers to the memorandum 
should be independent or unconnected, or that they or any one of them should 
take a substantial interest in the undertaking, or that they should have a mind 
and will of their own, as one of the learned Lords Justices seems to think, or 
that there should be anything like a balance of power in the constitution of the 
company. In almost every company that is formed, the statutory number is 
eked out by clerks or friends, who sign their names at the request of the pro- 
moter or promoters, without intending to take any further part or interest in 
the matter. When the memorandum is duly signed and registered, though 
there be only seven shares taken, the subscribers are a body corporate “* capable 
forthwith ’’ to use the words of the enactments, “ of exercising all the functions 
of an incorporated company.’? Those are strong words. The company attains 
maturity on its birth. There is no period of minority; no interval of incapacity. 
Icannot understand how a body corporate thus made “ capable ”’ by statute can 
lose its individuality by issuing the bulk of its capital to one person, whether 
he be a subscriber to the memorandum or not.” 
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Further on he said: — 


It has become the fashion to call companies of this class “ one-man com- 
panies.” That is a taking nickname, but it does not help one much in the way 
of argument. If it is intended toconvey the meaning that a company which igs 
under the absolute control of one person is nota company legally incorporated, 
although the requirements of the Act of 1862 may have been complied with, it 
is inaccurate and misleading; if it merely means that there is a predominant 
partner possessing an overwhelming influence and entitled practically to the 
whole of the profits, there is nothing in that that I can see contrary to the true 
intention of the Act of 1862, or against public policy, or detrimental to the inter. 
ests of creditors. If the shares are fully paid up it cannot matter whether they 
are in the hands of one or many. If the shares are not fully paid it is as easy 
to gauge the solvency of an individual as to estimate the financial ability of a 
crowd. 


As to the effect of contracting with himself by means of having 
himself incorporated, and standing at one end of the contract and 
having himself as an individual standing at the other end of it, and in 
this character transferring his individual property to himself in his cor- 
porate capacity at an overvaluation—and it seems to have been 
admitted by all the Lords that it was transferred at an overvalua- 
tion,— the Lords saw in this no evidence of fraud, nor anything blame- 
worthy, but some of them seem to have regarded it as commendable! 
This decision will commend itself to those American judges, unhap- 
pily too numerous and seemingly on the increase, who dotheir thinking 
on the side of corporations, and who, when questions of this kind come 
before them, allow their minds to forget the rights of the scattered and 
segregated people, to ignore questions of public policy, to forget that 
the members of an insolvent corporation are the real debtors, the debts 
having been contracted to carry out their schemes, for their benefit, 
and by their agents, and to allow their minds to glide easily and cheer- 
fully into results favorable to the schemes of adventurers who manip- 
ulate corporations. 


Neciicence: Lontme ror, WHERE Cause oF ACTION 
Recoenizep By Statute.— The Supreme Court of Minnesota was one 
of the first American courts to hold, on grounds of public policy, that a 
man cannot bargain away his life to a common carrier of passengers,— 
in other words, cannot bargain away the right of action on the part of 
those who may otherwise have it in case of his being killed through the 
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negligence of the carrier or his servants.'| That doctrine has since 
taken root widely in the United States. That court now holds that, 
where a statute of the State creates a duty, having regard to the public 
safety, on the part of a railroad company, such as the duty of stopping 
within a prescribed distance before arriving at the crossing of another 
railroad, and provides a penalty for the neglect or violation of the 
duty,— it is not competent for the railroad company to bargain away 
its liability to a person for failure to perform this duty. When there- 
fore a news agent was injured by a collision caused by the negligence 
of the railway company on whose train he was carried, in failing to 
comply with such a statute, it was held that a contract between the 
news agent and the railway company exempting the company from 
liability for injuries to the news agent caused by its negligence, was 
void, as against public policy, —and this although the defendant may 
not have borne toward the news agent the relation of common carrier. 
In the case of Louisville &c. R. Co. v Keefer,? the Supreme Court of 
Indiana denied the same doctrine without reference to the question 
whether the negligence consisted in a failure of a statutory duty. The 
court held that a railroad company cannot, by special contract with a 
passenger, exempt itself from liability for the results of its negligence 
while performing a duty it owes to the public, as a common carrier ; 


that it is not the duty of a railroad company, as a common carrier, to 
carry the goods of an express company, and the messengers in charge 
of them, and that a railroad company which undertakes, as a matter of 
accommodation, or by special engagement, to carry an express mes- 
senger, whom it is not bound to carry, becomes a private carrier, or 
bailee for hire, as to the thing so carried, and may protect itself by 
contract from the result of its negligence in respect thereto. 


Torts: or Druceist TO HusBanp For SELLING Laupanum 
To Wire.— The increase of the number of causes of action which are 
recognized by the law may be taken, in a general way, as evidence of 
increasing civilization. Among barbarians the wrongs which the rude 
justice of that state recognizes and redresses are few in number. For 
instance, injuries arising from negligence find no remedy, unless per- 
haps in the case of accidental homicide, where it is the shedding of 


1 Jacobus v. St. Paul &c. R. Co., 20 2 44.N. E. Rep. 796. 
Minn. 125. 
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blood rather than the social injury which is punished. The statutory 
action for the death of a near relative is an illustration of the increasing 
sensitiveness of the law to violations of social obligation, as is the action 
for selling liquor to an inebriate. In a recent case! the Supreme Court 
of North Carolina has extended the principle of the latter action to the 
redress of an injury hitherto unrecognized by the law, that of selling 
laudanum to the plaintiff’s wife, who was addicted to the drug. 


1 Holleman v. Harvard (N. C.), 25S. E. Rep. 972. 
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CORRESPONDENCE. 


THE PENITENTIARY FOR TICKET SCALPERS. 


To the Editors of the American Law Review: 

I learn from the Albany Law Journal that, ‘‘Hon. James S. Sherman has in- 
troduced a bill in the House [of Representatives of the United States] to pre- 
vent the sale of railway tickets by ‘scalpers’ and to punish forgeries of such 
tickets.”? The bill also provides for the punishment, by fine and imprisonment, 
of any one who sells the unused portion of any ticket, except to the company 
from which he bought it, and the railroad companies are to be compelled to re- 
deem such unused portions on an equitable basis. Laws ofthis character have 
been enacted by State legislatures in the past, but in all such cases, I believe, 
the legislators who voted for them were generally known to be the private 
chattels of the railroad companies. When the late Thomas Scott, president of 
the Pennsylvania Railroad Company, took upon himself the duty of making the 
laws of that Commonwealth, a law of this character was enacted, and it is my 
recollection that several reputable and honest brokers were sent to the peni- 
tentiary for a term of years for its violation. The people of Pennsylvania 
finally wearied of a system under which the criminal laws of the State were 
administered as a part of the private business machinery of the Pennsylvania 
Railroad Company, and the law was repealed. I have no doubt that Mr. 
Sherman’s bill will be overwhelmingly defeated should it be reintroduced and 
reach a vote; and for this reason it is to be regretted that it will in all proba- 
bility never come to a vote. The House of Representatives can not put itself 
on the level of backwoods legislatures, from whose list of abortive measures a 
bill of this character is seldom lacking. They are introduced, as was the 
Pennsylvania bill, from a shameful motive, or in that spirit of mischievousness 
which wants to regulate everybody and everything,— a spirit most rampant in 
those persons least qualified to regulate anybody or anything. No plausible 
argument has ever been advanced, or can be advanced, for suppressing a busi- 
ness whose existence depends on its services to the traveling public, which 
deals in a legitimate commodity in a lawful way, and whose operations are 
beneficial to every class in the community except the great railroads, whose 
rapacity they curb to a slight extent. 

THomMas W. Brown. 

St. Louis. 
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BEACH ON RECEIVERS, ALDERSON’S EITION.— A Practical Treatise on The Law of 
Receivers, with extended consideration of Receivers of Corporations. By CHARLES 
Fisk BEACH, Jr., of the New York Bar, author of Treatises on “ The Law of Contribu.- 
tory Negligence,” “* Modern Equity Jurisprudence,” etc., etc. Second Edition, with 
elaborate additions to the text and notes and material changes thercin, by WILLIAM A, 
ALDERSON, of the St. Louis Bar, author of a treatise on “‘ Judicial Writs and Process ” 
New York: Baker, Voorhis & Company. 1897. pp. 1016. Price, $6.00 net or $6.30 delivered, 
This well-known work comes to us in an edition which greatly enlarges and 

changes the original work and greatly improves it. We turn to Mr. Alderson’s 
preface to see what he has to say about his edition, for an author or an editor 
knows the plan and scope of his work better than any one else can know it. 
He says: ‘¢ Since the publication of the work of Mr. Beach upon receivers, 
nine years ago, this modern subject has been considered, extended and built 
up ina vast amount of litigation, involving the rights and liabilities of corpo- 
porations and individuals. The publishers gave to the writer the privilege of 
changing the text and notes and adding thereto in any particular desired. 
With this authority I have labored for many months to present to the profes- 
sion a full and comprehensive treatise upon the law of receivers. I have not 
been satisfied to merely present the decisions of the various courts, but, upon 
questions as to which courts have disagreed, and concerning many propositions 
not yet adjudicated, I have indulged in discussion and the expression of my 
own views. An estimate of the matter added to the original edition may be 
had by considering that the pages of the present edition are larger and out- 
number those of the first edition by one hundred and forty-four; while a large 
number of additional cases is cited and considered. Yet, the arrangement of 
the contents of the book is entirely systematic and harmonious. It has been 
the purpose to make the present edition entirely practicable, of value to the 
experienced and inexperienced practitioner. Special consideration has been 
given to matters of practice, and attention is particularly called to the final 
chapter, entirely new, for a statement of the general principles concerning the 
law of receivers, and the mode of procedure in receivership litigation.” 

The editor has well carried out his plan. We estimate that fully one-third 
of his edition is wholly new matter. The number of pages of the work has been 
increased by more than one hundred and forty, and the pages are at the same 
time much larger, the increase being both in the width and length of the page. 
Many sections wholly new have been added, and additions have been made to 
almost all the sections as they stood in the original work. The number of 
sections into which the work is divided is only a few more than in the first 
addition; and no attempt has been made to preserve the original section num- 
bers, so that references from that edition cannot readily be found in the 
present. There are now twenty-six chapters where there were originally 
only twenty-three; and the chapter headings have been somewhat changed to 
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express the contents more accurately. The general plan of arrangement of the 
work remains, however, the same. The number of cases cited is now about 
forty-two hundred, whereas the number in the first edition was about twenty- 
six hundred. Naturally these new cases and the new text which embodies the 
new law from the most important part of the work; for many of the new cases 
announce new principles of law or new applications of old principles; and new 
cases, though they may not be so important as old cases in which new prin- 
ciples, or new applications of principles, were first announced, and though they 
merely confirm existing law, are the delight of practicing lawyers, for they 
show, at least, that the old law has not been changed or modified. 

Two years ago Mr. Alderson published his elaborate work on Judicial Writs 
and Process, which we praised in the Review; and now he has materially added 
to his reputation by his thorough work in preparing this new edition of Beach 
on Receivers. The new text which he has added constitutes an important part 
of the whole work. In this he has carefully stated and wrought out the law 
upon some topics which have lately assumed great practical importance. With 
so much that is excellent in substance, we regret to see some carelessness in 
proof-reading and perhaps in some minor matters of style. 


THE LAW OF RAILWAY ACCIDENTS IN MASSACHUSETTS. — By G. Hay, JR., A. M., LL.B. 
Boston: Little, Brown & Company. 1897. pp. 353. 
Although the title of this work indicates that it is founded upon Massachu- 
setts decisions, it is not by any means a book of merely local interest or use. 
Massachusetts law is everywhere regarded as good law, and a lawyer in any 


State feels that he has good ground for any contention which he can rest upon 
a decision of the Supreme Court of that State. 

Railway accidents, especially those happening from the operation of street 
railways, are the source of much litigation everywhere, and of numerous jury 
trials: andin all such cases such statement of the law as this book contains is 
of great value. About eight hundred cases are cited, all but a very few being 
decisions of the highest court of Massachusetts. We notice two or three cita- 
tions from the courts of other American States, and several English cases. 

There is a short introduction on The General Question of Negligence. The 
remainder of the book is divided into five parts containing together fifty-six 
chapters, as follows:— 

Part I. The Right to Physical Integrity. 

II. Conduct. 

Ill. The Effect of Rights In Rem. 

IV. The Effect of Rights In Personam, or Contract Rights. Three classes 
of cases are considered. 1. Invitee Cases. 2. Passenger Cases. 3. Master 
and Servant Cases. 

Part V. The Rule known as Respondeat Superior. 


The book is not in the ordinary form of a treatise, with references to cases 
cited at the foot of the page; but the cases are in the body of the page follow- 
ing the statement of facts and principles derived from them. There are, how- 
ever, numerous notes in smaller type at the end of the various chapters, 
commenting upon the cases. There is at the beginning of each chapter and at 
intervals in the longer chapters a somewhat extended statement of principles 
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with a few citations, followed by a part, headed Cases; in which the important 
facts of the cases are briefly stated. 

The author evidently has a logical as well as discriminating faculty of mind, 
He states his propositions clearly and to the point. This book will be found to 
be of very great service to lawyers who are called upon to advise in questions 
arising out of railway accidents, and of greater service still to those who have 
such cases to try or argue before the courts. 


AMERICAN STATE REPORTS, VOL. 52.—The American State Reports, Containing the Cases 
of General Value and Authority, Subsequent to those contained in the “ American 
Decisions” and the “ American Reports," Decided in the Courts of Last Resort of the 
Several States. Selected, Reported and Annotated by A. O, FREEMAN, and the Asgo- 
ciate Editors of the * American Decisions.” Vol. LIJ. San Francisco: Bancroft- 
Whitney Company. 1896. 

This volume, which very much resembles its last two predecessors, contains, 
as usual, brief notes in the nature of cross-references at the end of each case, 
referring to notes in former volumes of the series upon the subjects of the 
particular case. It also contains monographic notes upon the following sub- 
jects: the Liability of the Estates of Decedents upon Contracts and for Torts 
of Executors and Administrators,! the Remedies of Purchasers at Judicial 
Sales,? a note evidently written by Mr. Freeman himself, which criticises, in 
some respects, the decision to which it is appended, which is that of the 
Supreme Court of California; Incumbrances by Pre-emptors and other Claim- 
ants of Public Lands;* Features of the Law Specially Applicable to Mutual 
or Membership Life or Accident Insurance; ‘* Liability of One Cotenant to 
Another for Rents and Profits Received from and for Expenditures upon their 
Common Property. The subject of this last note relates to cotenancy and 
partition, on which Mr. Freeman has written a very acceptable work. The 
attention of the learned editor having been in this manner drawn strongly to 
that subject, we possibly find in the series an unusual number of notes on 
questions relating thereto. We doubt whether the substitution by the publish- 
ers of thin-faced capital letters in place of the bold-faced type which they 
formerly used for their catch-words or head-lines, assists in facilitating search 
as well or even improves the typographical appearance of the volumes; but it 
is certain that they will not change their type because of our objections. 


1 Page 118, et seq. 4 P. 543-579. 
2 P. 176, et seq. 5 P, 924-941. 
P, 249, et seq. 
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